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PROCEEDI NGS

(8:00 a.m)
MR. NICHOLS: M nanme is Marvin Nichols. |'m
the director of the Standards O fice for MSHA and |'I| be

t he noderator for today's public neeting. On behalf of
Dave Lauriski, the Assistant Secretary for MSHA and Dr.
John Howard, the Director of NI OSH, we want to wel conme
all of you here today.

Today's public hearing is being held to receive
your comrents on two related MSHA regul atory acti ons.
First, we have reopened the record for coment on the
joint MSHA and NI OSH si ngl e-sanpl e proposed rul e that was
originally published on July 7, 2000.

Second, we have reproposed the plan verification
rule. It was published in the Federal Register on March
6, 2003. Your comments today will be included in the
record for both proposed rules. The two proposed rules
wer e based upon the 1996 recomrendati ons of the Secretary
of Labor's Advisory Commttee on the elimnation of
pneunoconi osis and the coments received in response to
t he previous proposed rules in 2000.

These rules are intended to elimnate Black Lung
and pneunoconi osis by elimnating nmners overexposure.
They conpl etely changed the federal programfor
controlling, detecting and sanpling for respirabl e dust
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3
in coal mnes. The enphasis on the new programw || be

on verifying engineering controls so that mners are
protected on every shift.

Let me introduce the panel that's up here with
me. To ny left is Bob Thaxton. Bob is the technical
advisor in Coal Mne Safety and Health. He also chairs
the dust committee. Next to Bob is Larry Reynol ds.
Larry is with the Solicitor's Ofice. At the end of the
table is George Niew adonmski. George is a mne safety
and health specialist with Coal Mne Safety and health.
To ny right is Frank Hearl. Frank is a senior advisor in
the Ofice of the Director of NIOSH As you know NI OSH
and MSHA are joined on the single-sanple rule. And at
the end of the table is John Kogut. John is a
mat hematician with the Ofice of Program Policy and
Eval uati on.

We al so have to other menbers of the conmttee
in the audi ence. They work for my office at
headquarters. That's Pam King. Pamis a reg specialist
over at the right here. Ron Ford on the front row.
W're a little crowded at the front table, so Ron is
seated on the front row here. Ron is an econonist in ny
of fice.

Let me nmention how today's hearing will be
conducted. The formal rules of evidence do not apply at

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

t hese hearings and the hearing is conducted in an

i nformal manner. Those of you who have notified MSHA in

advance will be allowed to make your presentations first.
Fol l owi ng these presentations, others who request an

opportunity to speak will be allowed to do so.

| would ask that all of the questions regarding
t hese proposed rules be made on the public record and
that you refrain from asking the panel nmenbers questions
when we're not in session. The reason we do this is that
we want all of the discussions concerning these rules on
the record.

Fol l owi ng the conpl etion of ny opening
statenment, Bob Thaxton will give you an overview of the
new proposed plan verification rule. A verbatim
transcript of this hearing is being taken and it will be
made avail able as part of the official record. Please
submt any overheads, slides, tapes and copies of your
presentations to ne so that these itens nmay be made part
of the permanent record.

The hearing transcript, along with all the
comments that MSHA has received to date on the proposed
rule will be available for review W intend to post a
copy of the transcript on MSHA's web page at
ww. nsha. gov. |If you wish to obtain a copy of the
hearing transcript before this, you should make your own
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arrangenents with the court reporter.

We're al so accepting witten comments and data
fromany interested party, including those who do not
speak today. You can give witten coments to ne during
the hearing or send themthe address listed in the
hearing notice. |If you wish to present any witten
statenments or information for the record today, please
clearly identify them Al witten coments and data
submtted to MSHA will be included in the official
record.

Due to the request fromthe m ning comunity,
the agency will extend the post period comment period for
both plan verification proposal and the single-sanple
reopening fromJune 4th to July 3rd. The notice to
extend plan verification fromJune 4th to July 3rd wil|
be published in the Federal Register soon. A notice to
extend single-sanple for the sanme period will be
publ i shed after consultation with NIOSH As | nentioned
earlier, that's a joint effort between us and NI OSH and
we'l |l have to have consultation with them

As you know, we've schedule three additional
public hearing to address these two proposed rules. They
will be in Lexington, Kentucky on May 15th, in
Bi rm ngham Al abama on May 20th and in Grand Juncti on,
Col orado on May 22nd. The hearings will begin at 8:00

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

a.m each day and end after the |ast schedul ed speaker.

Let me give you sonme background on the two
proposed rules. First, the single-sanple proposed rule,
whi ch was originally published on July 7, 2000, would
all ow MSHA to nmake conpliance determ nations on single-
sanple results. The agency would no | onger use the
averaging nethod to determne if mners were overexposed
to respirabl e dust.

Aver agi ng can mask indivi dual overexposure by
diluting a high sanple with a | ower sanple taken on
anot her shift. Using single-sanple neasurenents rather
t han averaging nultiple sanples for conpliance purposes
will better protect mners' health. Single sanples can
identify and remedy excessive dust conditions nore
qui ckly. Single sanples neasurenments have been used for
many years by NIOSH and at metal and non-metal mnes in
this country.

MSHA and NIOSH are jointly reopening the
rul emaki ng record for this proposed rule to provide an
opportunity for you to conmment on the new information in
the record concerning MSHA' s current enforcement policy,
health affects, quantitative risk assessnent,
t echnol ogi cal and economi c feasibility and conpliance
cost, which has been added since July of 2000.

For exanple, we updated the preanble to include
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the nost recent information on the preval ence of Coal
Wor kers Pneunoconi osis or CWP or Black Lung anong coal
m ners exam ned under the M ners Choice Program during
t he period 2000 to 2002. These findings show that m ners
continue to be at risk of devel opi ng CWP under the
current dust control program The quantitative risk
assessnent is based on additional and nore recent data.
None of the new information changes the actual finding
published in the Federal Register on July 7, 2000. The
si ngl e-sanpl e i ssue has been through a | ong public
process, which is outlined in the preanble of the
proposed rul e.

The second regul atory action is the reproposed
pl an verification rule. This proposed rule supersedes
t he one published on July 7, 2000. MSHA held three
public hearings on the previous proposed rule during
August 2000. Many commenters urged the agency to
withdraw the earlier proposed rule and go back to the
drawi ng board.

Some commenters believes that MSHA had failed to
adequately address their concerns and the refornms of the
Federal Dust Programrecomended by the Dust Advisory
Committee, by NIOSH in its criteria docunents and reforns
urged by coal mners since the m d-1970s. After
carefully reviewing all the facts, issues and concerns
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8
expressed by comenters, MSHA is proposing a new rule in

response to the coments made to the July 7, 2000
proposed rul e.

Box Thaxton will give us a short overview of the
new plan verification rule. You can follow Bob's
presentation on the screen over there. W're going to
al so enter Bob's presentation on the web page for further
reference. And we ask that you hold any questions that
you nmay have for Bob until you cone up to the table and
we' I | address any questions that you have at that tine.

MR. THAXTON: First, can everybody hear ne okay
wi t hout the m crophone in the back?

MR. NI CHOLS: Can the court reporter hear?

COURT REPORTER: Yes, sir.

MR. NICHOLS: Then we'll going to insert the
whol e presentation into the record.

MR. THAXTON: What I'mgoing to try to do is go
t hrough a real short presentation as far as going through
the rule and wal king you through it. There are copies of
this presentation that generally follow along with it
that were available for you to pick up that you can go
along with it. There's sonme slight changes from what you
see in the handout.

What we're going to through is the proposed
rul e, both single-sanple and plan verification and try to
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rel ate how they work and what can be expected fromit.
First, why are we doing this? Wat's the reason behind
sone of this? Just for an instance, we put together sone
i nformation concerning the instance of Black Lung from
1981 to the present 2002.

As you can see, there's really not been a nmgjor
drop off in the instance of Black Lung or the presence of
Bl ack Lung among mners for the |ast 20 sone years. And
it's time for us to start taking a | ook at that and see
if we can do sonmething that will start driving this down
to a nore acceptable |level. The acceptable |evel for us
i's nobody getting Black Lung. And you can see that we're
going from4.1 percent in 1981, and in the current data
that's been referenced in news articles that has been put
out by NIOSH recently is a conbination of MSHA and NI OSH
dat a.

MSHA, if you recall, conducted and offered free
Xx-rays to mners for a period of about three years. That
data, in conjunction with the data that N OSH generat ed
fromthe programthat is offered by m ne operators to
underground m ners, was all conmbined and produced the
information for 2002 shown here, which shows 2.8 percent
preval ence. That neans that we're seeing 2.8 of the
current mners, particularly, coal workers’
pneunoconi osis to sonme degree.
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10
That's not a production. At the same tine,

we're showing in the black box the percent of sanples

t hat have exceeded 2 mlIligranms and the average
concentration of those sanples. This is based on the
operator's DO sanples only. The DO sanples are the
desi gnati on occupation, which is the continuous m ner
operator, persons working closely on |longwalls, shears,
t hose type of people.

The two rules, we consider one package. They're
married, both go out at the same tinme. They're designed
to devel op effective plans and provide with control dust
and for nonitoring of the effectiveness of those
controls. Single-sanple provides for a new finding that
t he average concentration can accurately be measured over
a single shift. That's contrary to what we're doing
currently. Ever since the 1972 finding that says the
accuracy has to be based on nmultiple single average.

This rule, as a new standard, that says the
Secretary may use single, full-shift nmeasurenment to
determ ne the average concentration over that shift that
the sanple is collected. This is a change. This is
where we cone into single-shift sanmpling. That is that
we take a sanmple of one shift. |[If that concentration
exceeds the standard |l evel we set for citation purposes,
then you can be cited for that sanple. \Whereas, right
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11
now, it's based on the average of five sanples.

Pl an verification provides for each underground

coal m ne operator nust have a verified ventilation plan.
The portion that we're tal king about being verified are
the dust control portion. |It's contrary to what we have
at this time. W have plans that are sanpled to see if
they actually work, but they're sanples that are pretty

| ow production level. They nay have el evated controls
where they exceed plan paraneters. That's contrary to
what this rule provides for.

The plan will be verified under actual m ning
conditions by m ne operator sanples. They actual m ning
conditions, as you'll see later on, is going to increase
t he production |evel that has to be naintained during the
verification process and we control the amount of
controls that are in place so that they nore truly
represent what they have in the plan.

MSHA assumes responsibility for conpliance of
t aki ng sanples in underground mnes. Plan verifications
only of that underground m ne. Single-sanple of that
effects both the surface and the underground. So the
single-sample rule will be applied throughout the coal
i ndustry. Plan verification will only be applicable to
underground m nes. But under that, MSHA will assune the
responsibility. We will be going out and coll ecting
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12
sanples to determ ne conpliance. We will be the ones

goi ng out taking sanples to determ ne abatenment of the
citation.

Al so, finally, MSHA sanples will be used to set
the reduced standards for the courts. As we currently
have them there's a conbination of MSHA and operator
sanples that are utilized to set the process to determ ne
what quartz content is in the mne area so we can set a
standard that protects people. Under the proposed plan
verification rules, only MSHA sanples will be utilized
for that purpose.

To verify the plan, what we're going to do is
show you a little bit about -- a conparison of what
you're seeing right now \What we're conparing is what is
under the current rule and what we're proposing under the
2003 rules. Under the current rule, MSHA sanples to
approved plan. That sanpling is based on the average of
multiple sanples. [It's full shift, 8-hours or |ess,
portal -to-portal sanples and it's considered valid
sanples with at | east 60 percent of the average
production. That's the average over the last 30 shifts.

That average is usually determ ned, though, by the
either just talking with mners, checking with ny
operator as to what they normally produce. There's no
hard and fast information that's required to be kept to
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13
base that on. You're going to see there's a rule change

related to that.

Under the 2003 proposal, operator sanples woul d
be utilized to verify the plan effectiveness. The
operator has the controlled conditions so they can nake
sure that they get the production | evels and keep the
controls at a |level that we've asked for in the plan
verification process. It will require full-shift sanples
and that's production tine, full-shift production tine.
We want the sanples turned on when the mner gets to the
section and they cannot be turned off until they |eave
the section. So that the actual time that a mner is up
on a section that we're collection these sanpl es.

At hi gher than average production -- we'll get
into the production in just a mnute, but it's higher
t han what we see this average. And there wll be
separate quartz and coal mne dust verification limts.
We have respirable limts that are set up for 1, 2, 3, up
to 5 sanples. If an operator wants to verify a plan on
one series of sanples, and we say series tinmes to shift
the sanples they have to collect. They have to neet a
separate respirable dust limt and a separate quartz
limt. Both were designed to obtain a 95 percent
confidence that they are actually nmeeting the 2
mlligrams and 100 mcrogranms |limt on those two areas.

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

14
So what we have first, as an exanple, for one

shift of sanples the operator would have to neet a 1.71
mlligramcubic meter respirable dust |evel and an 87
m crogram quartz level in order to verify their plan is
protecting people with 95 percent confidence at the 2
mlligramand 100 m crogram | evel s.

The proposed rule also allows the use of PAPRs
or powered air-purifying respirators and adm nistrative
proposed on any mning units as a supplenental neasure
after exhausting feasible engineering controls. So this
goes to that if an operation conmes up, they're producing
at the level they we say to, the controls have been put
in place, there's nothing left to be done and they're
still exceeding the standard and they can't suppl enent
t hose engineering with additional, either admnistrative
controls or the use of powered air-purifying respirators
to protect mners until such tinme as sonething el se
becones avail abl e.

The key here that | want enphasize is that after
exhausting feasible engineering controls. No controls
shoul d be allowed to be taken off. AlIl controls are
wor ked on and utilized up to that point to show how | ow
we can get will have to be maintained fromthat point
forward. This plan also comes under review every siX
nont hs by the agency. We continuously will be looking to

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

15
see that all feasible controls are being utilized. |If

addi tional controls becone available or the m ning system
changes so that sone other controls that we | ooked at in
t he past now becones feasible, it would be expected to be
put in place. |If it's not, then the operator will | ose

t he approval of his plan.

The information relating to the plan -- under
the current rule, MSHA sanples are conducted at 60
percent of the average production and there's no records
of that production required to be maintained. Like I
said, our talking with mners and talking with m ne
operators, trying to determ ne what's the norma
production so we can then figure out what 60 percent of
that is to determ ne whet her our sanples are valid or
not .

Under the proposed rule, it will require that a
sanple fromthis plan be verified by the m ne operator at
the 10th hi ghest production |evel over the |ast 30
shifts. And what the 10th hi ghest production |evel is,
we will get into in a mnute and denonstrate what we're
tal ki ng about. It does also require the recording of
producti on and mai ntai ning those records for a six nonth
period so that the agency can come in and review t hose
records to determ ne what the average production is for
that section and nmake sure that the sanples that are

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

16
being collected are truly representative of nornmal

condi tions.
This recording of production is raw materi al .
We're | ooking for anything that's found -- coal, rock.

It makes no difference, total production for that sanple.
Ten times production | evel, what does that nean? \Where
does that really cone into play and how does it relate to

what we're doing right now? What we've done is we've
shown a series of 30 shifts of production off an actua
l ongwall MMJU. This is in Northern West Virginia. And
what we did was plot those and you can see that the
average total for this particular longwall is 6295 tons
over the |l ast 30 production shifts.
If we went with the MSHA sanples right now, 60
percent of average would being it down to about 3700
tons, which is what we would | ook for in 60 percent of
the sanples that were found versus the average of 6295.
We were asked to look at going to 90 percent of average.
Well, 90 percent of average only gets us still to about
5600 tons. So we're still below what the average is for
the 30 shifts.
What we' ve proposed in the rule is the 10th
hi ghest production. And what that neans is that out of
30 shifts, two-thirds of the shifts are going to be bel ow
the 10th hi ghest and one-third is going to be higher. So
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what we're |looking at is that we're reasonably saying is

we're getting what we consi der the highest production
that represents the nore normal operations for that
section so that we can truly verify whether those
controls are going to be adequate or not.

In this case, the 10th hi ghest production would
be about 7500 tons. Well, you can see that's nore than
average. It's quite a bit higher than the 60 percent
that we're currently using. So we're |ooking for the
operator to collect sanples at a production |evel that
truly represents what they're capabl e of producing.

The use of PAPRs or powered air-purifying
respirators -- under the current rule, if an operation
wants to use PAPRs, they're perfectly capable at this to
do so. If they apply themin conformance with the
regul ati on under our current rule, 72.700, which says how
to set up a respiratory detection program |If they're
utilized in that fashion and conpletely follow those
gui delines, then we can consider that as a nmeans of
adequate protection for mners and it would result in
possi bly getting any excessive dust citations in that
section would be classed as non-S&S. \What that does is
that reduces the penalty dramatically on overexposure
citations.

Under the 2003 proposed rules, this is carried a
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little further. It does permt use when all feasible

engi neering controls have been exhausted. Again to
enphasi ze, we've worked with an operation. They have to
provide all controls possible determ ned by the agency as
bei ng feasible for that operation. Once they have
exhausted all these controls, then they conme under this
pl an that they can use PAPRs, not until so. W only

all ow the use of | oose-fitting powered respirators with
MSHA's and NI OSH s approval. Currently, that's only one
unit. That unit that has both approvals is the 3M Rat el
Hel net .

You nust provide the Respiratory Protection
Program as part of the approved ventilation plan. This
Respiratory Protection Plan is under our current rules.

It just says that if you follow all these things, we wll
give you a non- S&S determ nation. Under this proposed
rule, they have to wite their Respiratory Protection
Programand it's included as part of their plan for the
mne so it becomes part of the regulation for that m ne.
So if there's a violation that sonething is not being
followed in that Respiratory Protection Program it is
citabl e under the plan's provision.

You nust nmaintain dust |levels as |ow as possible
with feasible engineering controls. Again, if we have an
operation where they are able with all feasible controls
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to get down to, say, 2.5, they would be required to

mai ntain nothing greater than the 2.5 and allowed to use
t he PAPR Program then to provide extra production for

m ners until such tine as additional controls becone
avai |l able. Renenber, we're going to review this plan
every six nmonths. And if something changes in the nine,
or another control neasure becones avail able, then that
woul d be presented to the mi ne operator for inclusion at
that particular tine.

Protection factors assigned to this particul ar
type of unit for this rule is between 2 to 4, depending
on the built-in air velocity. And that protection factor
is assigned for the unit use, not to a particul ar
respirator. The action that we're taking is as velocity
on the face increase, it decreases the ability of the
PAPRs to produce the kind of environments that the unit
woul d require. So as the velocity of air increases on
the face, the protection factor goes down. The maxi num
protection factor is 4 and it depends on where you are as
to where you fit in between that 2 and 4.

It is inmportant to know that protection factor 4
as the maximum is an indication only the air inside the
PAPR itself would be one-fourth the concentration of the
air outside. That's the way we're | ooking at the use of
PAPRs and that's how we're applying the protection
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factor. That protection factor is not assigned to the
unit. So just because you buy a particul ar PAPR, you
can't take it just anywhere and get a protection factor
of 4. It depends on where it's used. The protection
factor is assigned to the area used or the unit used for
col | ecti ng.

The type of sanpling you're going to see, under
the current requirenments, operator bi-nmonthly m ne
sanpling is conducted in underground mnes and that's
what you see as every bi-nonthly period. Citations are
issued for failure to submt the required sanples and
citations are issued for exceeding the actual standard.
The operators are also required to collect abatenment
sanples to determ ne when conpliance is achieved in
response to a citation.

MSHA currently conducts quarterly sanpling on
MWUJs, section DAs and part mning-mners. W also issue
citations for exceeding the applicable standard based on
those. However, it's still based on the average of
mul ti pl e sanples. Under the proposed 2003 rule, the
operator will be required to collect the plan
verification sanples for additional approval and
desi gnated MMUs col | ected, coll ect one sanple each
quarter to confirm whether the controls continue to be
ef fective.
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Each operator will be required to submt a plan

for approval and all MVMUs that currently have plans w |l
eventually have to go through this within the first year
the rule is in place. They would go through verification
sanpling to prove that, that plan works.

Certain MMJUs -- those that are found to exceed
the criteria spelled out in the rule, which is if you
exceed the actual standard on any sanple that MSHA
requests, that MMU would then be designated for quarterly
sanpling by the operator. And there the operator wll
col l ect sanples each quarter to show that plan is stil
working the way it's intended. And all of those
st andards have to be selected at what we're calling the
10t h hi ghest production |evel and they would have to have
their controls nonitored where they could not exceed the
pl an paraneters by nore than 115 percent.

An exampl e would be if sonmebody has 100, 000 cfm
of air in their plan for the longwall face. They could
not exceed that quantity by nore than 115 percent of it,
which is 115,000 cfmwhile we're doing the doing this
sanple. So they cannot have 150 or nore cfmthan at that
time. But they do have to neet the minimum At the sane
time the 10th hi ghest production |evel has to be
mai ntai ned. So they have to be at that 10th hi ghest
production | evel or higher for those sanples to count.
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MSHA wi || be collecting sanples to determ ne the

conpliance and abatenment of citations, not the operator.
All MSHA determ nations will be nmade on single, ful
shift sanples nmeasurenents. And citations could be

i ssued for exceeding the applicable standards.

Now the | evel at which we issue citations and we
get into is not the same as what we do right now. To
make a conpliance/ non-conpliance determ nation, under the
current rule, we use the average of nultiple sanples to
make conpli ance/ non-conpliance determ nation at all coal
m nes. This is based on the average of five sanples on
five different shifts. |If the average concentration
exceeds the applicable standard by 1/10th mIligram or
nore, non-conpliance is indicated. The key thing is, is
that we're basing this on the average of five sanples
collected on five different shifts.

Under 2003 proposed rule, single-sanple
determ nations at all coal mnes, surface and
underground. As we said, sinple-sanple determ nation
apply to the coal mning industry as a whole. Non-
conpliance or citations will be issued at a 2.33 if
you're on a 2 mlligramstandard. Now we are basing this
on a single shift for sanples. W've taken one sanple
on, say, DO is collected for that shift. To have 95
percent confidence that you're exceeding the 2 mlligram
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standard on sanple, we cannot cite until we get to the

2.33 mlligrans.

Now the difference between that and what we're
currently doing is where we based the non-conpliance at
2.1. The 2.1 is based upon the average of five sanples
collected on five shifts. That gets us to the sanme |eve
of confidence that we're achieving at the 2 m|lligram
standard. According to the one single sanple, to obtain
t hat confidence interval, we have to raise the |evel that
we actually wite the citation to. That's why we cal
this the citation level, not the conpliance |evel.

Even if sonebody does not exceed 2.33 mlligram
on the confidence interval, but they exceed the 2
mlligram standard, we can see that there is a potenti al
probl em and we woul d further analyze whether the plan is
adequate. We may ask for the operator to conduct
addi ti onal sanpling of their plan for verification that
the plan works. It will not just sinply wal ked away
from but there is no citation issue sinply because they
do not neet the 95 percent confidence |evel and we woul d
not be able to substantiate it in court.

The citation levels for all standards for 2
mlligrams and bel ow are spelled out in the rule. So as
you go down, if you're going to reduced standard because
of quartz, you' re not going to have get to the 2.33. It
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drops as you go downward the standard.

The effect of averaging -- why are we doing
this? What are we tal king about? This is an exanple of
a particular m ne where operator sanpling on five
different sanples goes to DO, five different shifts and
what they actually submtted was the first sanple was 3.2
mlligrams, a second sanple of 1.6, a third sanple of
1.5, fourth one at 0.8 and fifth sanple at 3.1. If you
average all five of those, it comes up to 2.0. Under our
current rules, this section is considered to be in
conpliance and there is nothing that can be done.

There's no action take.

Under the new proposed rules, that if we have
this situation where we take a sanple in this first shift
and we get a 3.2 on an initial sanple, it exceeds the
2.33. That operation is nonconpliance. At that tine,
action will be taken to reduce the exposures. That's the
i npetus of this particular set of rules, is to do away
with these shifts of overexposure. That if we can
protect people on each every shift, we think that we wll
prevent people from devel opi ng Bl ack Lung.

Part of the plan verification programis that
you need controls in place. Those controls that wll
actually result in conpliance. Well, to go along with
that, under the current rule, we have a requirenent that

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

25
t he exam nation of the controls at the begi nning of each

shift to make sure that those controls are actually in
oper ati on.

Well, currently we have controls in the plan
that are the m ninmum paraneters. Like | said, a |ot of
times you'll find that the air is anywhere from 150, 200
percent of what you see in the plan. You may find water
pressure sprayers that won't be actually called for in
the plan. You'll see production may be not be as high as
full production is. Wiile the sanme period the
exam nation of the controls is inmportant. It is
i nportant right now It will be even nore inportant
under the plan verification provisions that are in the
proposal so that we do nmaintain that provision under the
current rules. W did not change that. So the rule wl
still be that requirenent for one shift exam nation under
the control parameters that are in the plan. The change
is that the plan paranmeters are going to be
representative of what tool needs to be in place to
mai ntai n conpl i ance.

M ner participation in this program-- under the
current rule, mners have the right to acconpany, with
pay, MSHA personnel during MSHA sanpling. Also, the
operator notifies the mners' representative of plan
subm ssi ons and revisions and post themon a bulletin
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board. The miners' rep may submt coments to MSHA

during that review process so those comments can be
consi der ed.

Under the 2003 proposed rule there is a little
bit nmore added in the miners' participation. Operator's
sanpling -- the operator has to notify mners of the date
and time prior to verification of quarterly sanpling that
is being collected. So there will be sone kind of notice
put out so that the mners will know that the operator is
going to be collecting sanples on this particular MMU to
verify the plan two days from now or three days from now
or whatever so that you know that's going to be com ng.
The m ners have to be provided the opportunity to observe
that sanpling, but there is no entitlenent to pay.

M ners participation during MSHA stays the way
it is. Mmners have a right to acconpany, with pay, MSHA
personnel during the conpliance and abat ement sanpli ng.
So anything that MSHA is conducting you still have the
opportunity to travel with us with pay provisions. The
provi sions for the submtting of the plan and having the
right to submt comrents during our review, that remins
in effect as it does now.

Use of personal continuous dust nonitors or
PPDMs -- under the current rules, there is no
consideration for those units. They were not anticipated
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in 1981, not available, so they were not addressed in the

current rule. Under the 2003 proposed rule, any unit
that the Secretary of Labor approves with the conversion
factor is acceptable. The conversion factor is that any
unit that's approved has to be related to the current
sanpling system We use MSA sanplers right now. That's
what nost of you see is the MSA sanpler, which are the
filters. Whatever unit cones up as a personal continuous
dust nonitor has to be able to be equival ent that
particul ar unit.

Under the proposed rule, designated m ners nust
wear for the full shift portal-to-portal. These are
personal continuous dust nonitors to neasure the exposure
of an individual. |[If an operation elects to utilize
these units, then they woul d be expected to put them on
specific people and those people would have to wear them
portal -to-portal full shift.

It permts the operator to use admnistrative
proposal w thout first exhausting feasible controls.
Agai n, we back to this a personal continuous nonitoring.

VWhen you're nonitoring individuals, the novement of

i ndividual s affects the concentration of dust that
they' re exposed to. As long as you're nonitoring each
i ndi vidual, then you can utilize it to nove them around
to maintain the exposure. That's the draw to use
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personal nonitors.

There will be no citations for overexposure
cited on personal continuous dust nonitor readings.
However, the operator would be required to record those
readi ngs at the end of each shift. And any reading that
exceed the standard, they would have to take action to
reduce that exposure and record that action. Failure to
take corrective action to reduce that exposure would be a
potential violation of these regul ations.

What are sonme of the benefits that we see for
the two rules as a package? First, we can get plain
paraneters that reflect actual mning conditions that
have been verified at highest production levels, (2) no
operators collecting sanples used to determ ne
conpliance, (3) protection for mners when feasible
engi neering controls have been exhausted, (4) provisions
for use of personal continuous dust nonitors.

What are sone of the benefits that you actually
are deriving in relation to Black Lung? Well, we've
taken a conservative approach and | ooked at the data that
we currently have. Based on that data, we've drawn sone
concl usi ons about how many people we woul d see reduced as
far as devel opi ng Bl ack Lung di sease. And the 2003
proposal woul d reduce the total of 42 cases |ess of CWC,
br oken down to desi gnated occupati ons, non-designated
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occupati ons and roof bolters.

Just to wal k you through a little bit, sone of
the concerns as to how this particular programworks in
conjunction with what we have as a conpani on docunent on
our website this tine. MSHA did publish the inspection
procedures that we anticipate utilizing if the rules were
to go into effect as they're witten. Those inspection
procedures are not part of the rule. MSHA does not wite
any rules on how often we're going to sanple and where
we're going to sanples. Those are issues that are
covered in the inspection procedures manual .

So that you will know what those procedures and
be able to make comments on the rule appropriately, we've
included a draft of that document on our website. So
what we've done is we've prepared three scenarios of the
sanplings so that you can see how those interrel ate.

|"mgoing to the first scenario is that an
operator collects his first verification sanple. Like I
said, they have to neet two | evels, respirable dust and
quartz. This operation cones in. He's sanpling the m ne
operator and the roof bolters. W say that we're going
to do single shift nonitoring work, the operator does
pl an verification nonitoring, it's one shift that is
| ooked at, at a tinme. That doesn't mean that there's
only one sanple collected. There are specific operations
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or specific occupations on each MMJU that nust nonitored

under plan verification.

Conti nuous m ner section -- we'd have to at
| east nonitor the continuous m ner operator and the roof
bolt operators. So on this particular one, we're taking
a sanmple on the m ner operator and the roof bolter to get
t he dust concentrations of 1.6 and 1.7, respectively,
with 72 mcrograns of quartz on the m ner operator and 92
m crogranms on the roof bolter.

You can see that, based on this, the very first
shift of the sanples, they have to be 1.71 mlIligrans on
dust and not hing greater than 87 m crograns of quartz.

So you can see the roof bolter sanple exceeds the 87

m crograms of quartz. That automatically tells the
operator that he has to collect a second shift sanple.
The operator collects that second shift for verification,
submt them We now have 1.63 on the mner operator wth
71 mcrogranms of quartz, 1.69 mlligrans and 91

m crograms on the roof bolter.

Now on two shifts of sanplings for verification
the | evel s becone 1.85 for respirable dust and 93
m crograms for quartz. All sanples have to be bel ow
those two limts. You can see all four respirabl e dust
concentrations and all four quartz |evels do, indeed,
fall below those two limts. So we would consider the
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operator has verified their plan and the control s that

t hey have place being sanpled as to the 10th hi ghest

producti on or higher does show that, that plan will work
and will maintain conmpliance with a 95 percent confidence
of the 2 mlIligram standard and 100 m crogranms of quartz.

So it does verify the plan.

MSHA conmes in and collects its first bi-nonthly
set of sanmples. We sanple m ner operator, mner hel per,
shuttl e car operator and two roof bolters. We conme in
with respirable dust on our sanples for continuous m ner
is 1.62 with 78 m crogranms of quartz, mner's helper is
at 1.71.

And | apol ogi ze for the shuttle car operator
dust sanples and quartz on this particular slide. The
1.41 is the respirable dust on the shuttle car operator.

The roof bolter is 2.38 with 138 m crogram on roof
bolter no. 1 and 2.42 and 148 m crograns on roof bolter
no. 2. Based on this information of one shift of
sanpl es, we would issue one citation for the roof bolter
occupati on because they exceed the 2.33 citation |evel
with somebody on a 2 mlligram standard.

We issue one citation because the roof bolt
operators are on one machi ne. Whatever they actually
take to correct that overexposure is going to effect that
one dust-generated source. The operator will be required
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to take the corrective action to reduce those exposures

and then they nust notify MSHA within 24 hours of having
those controls in place that they have themin place so
that the agency then can nake the decision a decision
whet her they' re coming back in to collect an abatenent
sanpling or whether they're putting the operator back
into the verification sanpling to upgrade the plan.

In this case, we've determ ned that we're going
to take the abatenent sanples. MSHA collects them not
the operator. |In addition, though, to this, because of
t hese high quartz levels, we're showi ng m ners being
exposed to greater than 5 percent of quartz. An
i ndicati on that maybe the standard is too high and should
be adjusted downward. But MSHA's determ nation of the
actual standards on the |ast three MSHA sanpl es
collected. 1It's the only way that we set a reduced
standard. You would think that possibly because we're
doi ng bi-nmonthly sanpling that you would have to wait for
three bi-nonthly periods to pass before we get a
sufficient nunber of mning sanples to set that standard.

But when we conme in and find sonmebody that's being
exposed to quartz levels greater than 5 percent and
they're on a 2 mlligram standard, we think that's
i nportant that we find out quickly whether that truly
represents an exposure that high | evel of quartz that
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needs to be addressed.

So as soon as these sanple results come back, we
don't wait for the additional bi-nmonthly period to
coll ect a sanple, instead, there is a requirenment under
our inspection procedures that MSHA would in and coll ect
two additional sanples within the next 15 days after
bei ng getting those results back to make two additi onal
quartz determ nations. Based on those two quartz
determ nations, plus the one we already have, we now have
the three MSHA sanples that are necessary so that we can
go ahead and set a standard based on that quartz anal ysis
So we can get the protections in place for reduced
st andards as fast as possible.

In addition to that, because these sanples being
greater than the actual standards, the operator of this
particular MMU will be told that they're designated for
quarterly sanpling, meaning that they' re going to have to
collect a sanple on this MMJ each quarter at the
verification levels. That is the 10th hi ghest production
| evel and maintain their dust control paranmeters at no
nore 115 percent of their plan. Each quarter present
that sanmpling to the agency, just as they do now, to show
that the plan paranmeters are still continuing to be
effective in controlling dust.

The second scenario -- there's a variation on
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this. We utilize the same sanples at the beginning. So

the operator still has the same operation. He's got the
sane sanples on his verification sanples. So we still
have a verified plan. Wat we' re changing here is the
MSHA survey. We cone in, all the MSHA sanpl es are bel ow
2 mlligrans. All the quartz levels -- you can see the
hi ghest quartz level is 78 mcrograms. They're all |ess
than 5 percent.

MSHA conmes in and | ooks at these sanples. W
say conpliance is determ ned based on this series of
sanpl es. Nobody receives a citation. However, there's
anot her decision to be made. 1In addition to MSHA
i nspection procedure, we want to put our resources where
we think there is the nost problem So anybody that
denonstrates truly well that they're in conpliance on a
single shift determ nation, the agency will skip bi-
nmont hly periods for operations that show that they are
able to maintain concentrations consistently | ow.

So on this particul ar operation, they nmeet the
qualifications, initially, a single sanple. W're stil
using the 1.71 mlligram per cubic neter as the
respirable dust |evel and 87 mcrogranms for quartz. And
all the sanples that were reflected on this particul ar
sanple as far as dust and quartz neets those two linmts.

So it looks like the services at this MVMJ neets the
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gqualifications. That we would be able to skip the next

bi -monthly period for MSHA sanpling because it |ooks |ike
it's well maintained for meeting the 2 mlligram
st andar d.

However, to meke that true determ nation, when
MSHA conmes in to collect sanples, we collect sanples for
8 hours, portal-to-portal. W' re also not mandating the
production | evel because our sanples do represent
portal -to-portal sanples and there are going to be shifts
when the operator does not exceed the verification
production level. Like we said, one-third of the shifts
are going to be above it. Two-thirds are going to be
belowit. So it's likely that when MSHA cones in to
coll ect the sanple, we have the chance that production is
going to be I ess when we coll ect our sanples than what
the production |level was to verify the plan.

Based on that, though, we want to make an
engi neering judgnment as to whether those controls
actually are keeping the dust levels lowin that section.

So what we do is we do a conversion and we | ook at the

things that ook that they really effect the results that
we're getting are the production and the ventilation air
gquantity that's put in the section.

So what we do is we take the production during
this particular survey. W' ve established it 750 tinmes.
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The production that the plan was certified 800 tines.

The ventilation air quality during the sanpling was
10,000 cfm The plan calls for 9800. So we're show ng
sone slight changes here as to what the paraneters cal
for and we're al so showing a slight reduction in the
production for what the plan was verified in.

We take those two quantities and come up with a
ratio factor for those. And 1.06 is the ratio on the
production and 1.02 is the ratio for the air issues.
That's 750 tinmes the production -- 800 being divided by
the 750 and the 10,000 bei ng divided by the 9800. W
take those two factors, find those by multiplying the
hi ghest concentrati on and the highest quartz |evel that
we obtai ned during our MSHA survey.

We apply it to the respirable dust and it cones
out to 1.75 mlligranms per cubic neter and the quartz
goes to 84 mcrogram per cubic meter. What that tells us
is, is that 1.75 mlligrams exceeds the 1.71 |evel that
we established for a single shift sanmple. Therefore,
based on that, we think that we think that an MSHA
judgment is, is that section is not being controlled at
the 1.71 level. Therefore, we will conme back and do bi -
mont hly sanpling each bi-nmonthly period.

Now that's not a cal culation that you as an
i ndi vidual go through. That's a calculation that the
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agency would be applying to its inspection sanples only.

And it's only to determ ne whet her we cone back and do
the next bi-nmonthly sanple. The npbst an operation can
skip is every other bi-nonthly period. |If they fail to
follow that, though, then they will be sanpl ed each bi-
mont hly period if not nore often.

The | ast scenario is the use of PAPRs. This is
just for the sake of our discussion. For the |ongwall
section we're saying that the mne has a shearer clearer,
has shield sprays and hand sprays. They have a maxi mum
air velocity along the face of 500 feet per m nute and
their verification production level -- that is what they
verify their plan at is 16,000 tons.

The sanple results, we show the shearer operator
at 1.9 on respirable dust, 130 m crograns of quartz and
t he 060, the furthest down wind, at 2.0 and 145
m crograms. Based on that, we're saying that this the
result of all the verification sanplings. So | sinplify
this dowmm. We would actually be taking five or nore
sanpl es before they get to this point. MHA will make
the determ nation based on all the information provided
that all feasible engineering controls are in place, but
the operator is still not able to verify the plan. They
cannot show that they nmeeting the 2 mlligram standard
and the 100 microgram|level for quartz with the controls
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that are available to them So they've put in everything

that's available. At that point, the agency says you' ve
exhausted all the feasible engineering controls and the
operator says | want to use the PAPR program

What the operator does then is they have to
submt a full programto be included as part of the plan.

It beconmes part of the approved plan for that particular
time for that section. So it beconmes part of the things
we | ook at that have to be conplied with on each and
every shift. It requires in this particular instance al
m ners working in and by the shearer nust wear a PAPR in
accordance with the approved plan. They put that in as
part of its plan, then MSHA would conme in. All mners
wor ki ng downwi nd of the shearer nust have worki ng PAPRs
that meets the approved criteria and use. |If not, it's a
violation of the plan.

The air velocity across the longwall is stated
to be 490 feet per mnute. Now the reason that we
require that the velocity be put in there is because the
velocity, like | said at the beginning, when you allow
the use of PAPRs, the protection factor is associated to
velocity of air going across that |longwall face. The 490
feet, the formula for determning the protection factor
is the quantity of 2 tines the quantity of air of 800
di vided by the quantity that's actually on the section.
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So in this case it would be 2 tinmes the quantity of 800

di vi ded by 490. That works out to a protection factor of
3.2. Renenber, | said the protection factors have to be
between -- the mnimumis 2 with a maxi num of 4.

In addition to having a protection factor, the
pl an has to maintain all engineering controls that were
determ ned to be feasible by MSHA. So just because we're
going to a PAPR protection program doesn't say that MSHA
is going to cut back nunber of sprays. That you can cut
down on the velocity of air or the quantity of air being
delivered, any of that. Whatever was worked on, up unti
t he point where we nmake that determ nation of feasible
controls being exhausted, all those controls nust be
mai nt ai ned and in place on that section fromthat point
f orwar d.

The equi val ent concentration on this particular
section that we | ook at to see how this would work. The
equi val ent concentration of 2 mlligramresult up here
inside the helmet with the 0.62 mlligrans. W' ve taken
the quantity of 2, dividing it by the protection factor
of 3.2, so the concentration of the outside air is 2
mlligramwhile the person wearing the hel met would be
exposed to would be the equivalent of 0.62 mlligrans.
That conpl etes the overvi ew.

MR. NI CHOLS: Ckay, Bob, thanks. Frank Hearl
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woul d now |li ke to make a statenent. And then, Frank is

going to give us an update on the status of the
devel opnent of the personal dust nonitors that Bob tal ked
about .

MR. HEARL: Thank you, Marvin. Good norning,
the National Institution of Occupational and Health,
NI OSH, joins MSHA at the table today to hear your
comments on the proposed rules for single, full shift
measur enent of respirable coal mne dust. The proposed
rule anends Title 30, Section 72.500 that the Secretary
may use a single, full shift neasurement to determ ne the
average concentration on a shift. The Mne Act made this
provision a joint action by NI OSH and MSHA whi ch i s why
" m here today.

| also want to provide you with an update on
sone research related to the personal continuous dust
nmonitors that have been under devel opnment by NI OSH and a
private firm Rupert & Potoshi k Conpany. The units,
have sone phot ographs of them here. They operate on the
basis of sonmething called "the taper elenment oscillating
m crobal ancer” or TEOM \What that really nmeans is that
there is an elenent inside that's vibrating. And the
frequency that it's vibrating, the rate that it's
vi brating depends on how nuch dust is added at the end of
that taper el enent.
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The nore dust that lands it changes the

vi bration frequency and you can neasure that and rel ate
that to the ampbunt of dust that's been sanpled. What
this means is you can make a measurenent on a continuous
basis of what the dust |evels are, where the sanpler is
operating and those results are recorded automatically
inside the instrunent. [It's got conputer works inside
that records that dust concentration and can give you a
read out on what the dust are, what the dust levels wll
be at the end of the shift where they to continue at that
rate on a cunul ative basis.

The current studies have been conpleted in the
| aborat ory and have shown that the instrument perforns
with acceptabl e accuracy when conpared to the existing
cycl one dust neasurenent that you currently use in the
m nes. The unit has been integrated into the cap | amp.
"Il show pictures and have them avail able to you to take
a | ook at during the break, but it's actually integrated
with the cap |lanp, and the sanpling cap is off the cap
| anp. Dust cones along in and gets measured by the
device that's worn and integrated with the cap | anp
battery so there's no extra piece of equi pnent that needs
to be worn. Here's a couple nore closeup shots of the
belt worn unit. As | said, the pictures are here and you
can exam ne them | ater.
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So the current status on the research is that

the we've conpleted the | aboratory testings. And
beginning this nmonth, we're going to begin doing sone
field testing with the unit. W expect the field testing
to be conpleted by August. \What happens after that is a
matter for -- depending on the results of the field
testing. |If they're successful, the unit could go on to
commercialization. That would be done by the private
sector. NIOSH is not in the business of comrercializing
units.

We are hopeful, because of the successful
results in the lab, that the units will be perform wel
underground. But that's yet to be determ ned. And
that's the current status of where we are with the
personal continuous dust nonitors.

MR. NI CHOLS: OCkay, thank, Frank. This is the
third public hearing we've had. Last week, we were in
Washi ngt on, Pennsyl vani a and Charl eston, West Virginia.
There seens to be sone m sunderstandi ng of what these
rules are intended to acconplished. | would |like to just
tell you briefly what the rules are intended to
acconmplish, what they say and what they do not do.

As you've seen in our presentation, the rules
elimnate the sanple averagi ng where you can have two
sanpl es over 300 and call that conpliance. They inprove
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dust control plans to nore reflect the mning conditions.

As Bob showed you, you can be producing as | ow as 60
percent under today's rule and we sanple and call that
conpl i ance.

They protect m ners when all engineering
controls have been exhausted by allow ng suppl enent al
controls on a tenporary basis. They allow for the
i ncorporation of new technol ogy as Frank just
denonstrated the new personal dust nonitors.

What these rules do not do is raise the 2
mlligram standard. What they do not do is elimnate the
pri macy of engineering controls. That stays in place.
Bob tal ked about the quartz content, how we anal yze that
and reduce the standard. Not only does it not raise the
2 mlligram standard, 44 percent of all underground m nes
today are operating on a reduced standard. That neans
less than 2 mlligrams. That's going to stay in place.
In fact, it's going to be inproved.

We currently established that lower limt by
aver agi ng MSHA sanpl es and operator sanples. These
proposed rules elimnate that. MSHA will take all the
quartz sanmples to establish these lower limts. So
that's what they do and do not do. |If that's not fully
under st ood, then we need to receive your comments on how
to further clarify these rules to make it clearer.
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Here's how we're going to proceed. W' re going

to take a 15-m nute break and when we cone back, we'll
start receiving comments. \What we've done at the | ast
two hearings is work straight through |unch because we
have around 30 people signed up to give coments. Now I
believe all but one person is UMW, Joe. So if you guys
don't want to work straight through lunch, et me know
and we'll take a break. But if | don't hear from you,
that's the way we'l|l operate. So let's take a 15-m nute
break and cone back at 9: 30.

(Wher eupon, a short recess was taken.)

MR. NICHOLS: CQur first presenter will be Joe
Main with the United M ne Workers. \When you guys come
up, would you pl ease spell your nane for the court
reporter?

MR. MAIN. MWy nane is Joe Main, MA-1-N |
represent coal mners and I|'mthe adm nistrator of Health
& Safety for the United M ne Wrkers of Anerica. You
know, | found nyself in a spot at the beginning of al
three of these hearings. The third one today of having
to start with explaining the rule as we see it because
there is a great difference here with the presentations
t hat we have received from MSHA and both the information
we' ve provided prior to the hearing from MSHA and our
observation of this rule tells us it does.
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| can guarantee you one thing. You guys can say

what you what want to. That same dust sanpler is on the
m ner today, an exanple, on that |ongwall that says 2
mlligrams max stand at the same spot, taking the sanme
ki nd of dust sanple under this rule taking you up 8
mlligramof dust. That didn't cone fromJoe Main. That
cane from MSHA in the first briefing that we had.

We' ve validated, through questions | think it
was on the first hearing on Tuesday that in those
situations for mne operators what would be on that upper
limt of 8 mlligramthat the |level can reach 9.33, which
| think is a matter of record now from MSHA, where MSHA
woul d actually cite a violation where that standard woul d
be in place.

Now this is where they cut to the chase here as
to what the differences is. MSHA clains that the 2
mlligramstandard is not reduced in this rule. And when
you read the rule, that's what the nornal person would
think. That's what | thought when | first read it until
| understood what the formulas was that you guys
expl ai ned to, which is beyond the conprehensi on of the
average person. You have to sit down and wal k through a
nunber of conplicated fornulas to even figure out what
this rule does.

And not only what the standard is, 2 or 8, but
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it's a nunber of fornulas and definitions that are

confusing and conplex that will cause, in our opinion,
total chaos in the coal fields if this rule ever goes
into effect because it's just that conplicated.

In sinple ternms, the Mne Act says now that in
the m ne environment of active workings you can't exceed
2 mlligrams. |It's straightforward. Congress put that
in there in '69, so that within three years every
operator has to do that. They have to get to that |evel.

Through sonme of the craftiness of this rule, what the
rule tries to say at sone face value is that, yeah

that's the standard. But what the rule does in actuality
is it changes that. It does allow the dust levels in the
m ne environnent in active workings to go up 8
mlligrams. It would be |legal by the presentations that
we' ve received from MSHA. And | think people need to
under st and t hat.

As we've pointed out, and tried to get through
this debate in the first hearing, what MSHA tells us is
to trust us. We're not going to do that. W're not
going to let that get up to that level. Currently, we
have bar under the |law that says you can't let it get up
there. That they have to maintain that 2 mlligram/|level
in the mne environment of active workings. And it also
says you cannot use respirators for the purpose of
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replacing any air controls to allow that dust |level to

rise. Legally, you can't do it.
Now t hat provision as well is effected by this

rule. And by some crafty | anguage here there's little

| oop holes that can get around that. Because the truth
of the matter is today they can't do it. It is not |egal
to do it. Under this proposal, it will be legal to do
it. You got to ask the question, if it's not |egal

today, if it is tonorrow, when are guys going to make it
| egal ? How does that whole thing work?
And as |'ve pointed out, based on your

expl anati on of those fornulas, in those margins of errors
and factors there's an opportunity for mne operators to
submt plans to you guys claimng we've exhausting
engi neering controls that they get you to agree to it, to
a policy decision. They can increase those dust |evels.

It could be 2.5. It could be 3. It could be 4. It
could be 6. It could be 7. It could be 8 | nean, wth
el aborati on here, those dust level -- MSHA, | think it's
only fair that there's an honest presentation to the coal
m ners. They need to know that. They don't need to
believe that there's going to be a 2 mlligram standard
showi ng up on that dust sanpler as the max that can show
up on that when they take those sanples. That's just not
true in this rule. And if what | said is wong, correct

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

48

MR. NICHOLS: Well, I think we seemto be making
the leap right to these have happened. | nean, if we
haven't made it clear in the rule, we need sone help on
it. That what's going to happen first before any
consi deration of supplenmental controls is a thorough
review and requirenent that all engineering controls be
mai nt ai ned and be applied. W're only going to get to a
di scussi on of PAPRs when that's done.

And precedi ng the consi deration of suppl ement al
controls is going to be the best thinking of this agency
based on our experience, the nost help we can get from
tech support, fromthe mners, from NI OSH and there's
going to be no consideration of supplenmental until that
process is conpleted, Joe. Now there seens to be no
under st andi ng of that.

MR. MAIN: No, but I think the difference is
here, Marvin, what happening here is that the guarantee
that the m ners have you can't do that now. 1It's illega
for you to what you're proposing to do in this rule. Now
that's a starting point. You're placing those | egal
barriers that Congress gave these mners in 1969 with a
policy determ nation to be made by the agency. Trust ne.

W won't do that. That's what it gets down to. And the
guesti on people have to ask is, you know, in terms of how
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they think this will apply. Can they really trust this

agency to be stiff-backed when that operator says, gee,

|' ve exhausted ny controls here. There's nothing nore |
can do. An operator can decide not to put an air down
because there's a whole | ot of conplications here in this
rule that really bother us that you' re setting the stage
to have this within a short period of time as a box that
MSHA puts itself in and puts the mners in big tine.

We have, as we've said in previous hearings,
case after case where operators have said, gee, we've
exhaust ed our engineering controls. Only then for us to
show them that they haven't. Had those not been union
mnes, |'d be scared to death to figure out what may have
happened in this room because it was a hard cast in sone
of those situations to get a m ne operator to do what
ot her m ne operators in this country was doing to protect
their m ners.

The bottomline is this, that under that rule,
you can approve a plan to allow the m ne operators to up
to 8 mlligrams. This rule will allow you to do that,
yes or no? Just yes or no, Marvin. Does it allow you to
raise it up to 8 mlligrams?

MR. NICHOLS: It allows you to deal with what's
over 2 mlligrams after you've exhausted engi neering
controls, yes.
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MR. MAIN. Does it allow you to raise this up to

8 mlligranms. \Whether you say you're going to do it or
not, that's a side question, does this rule allow the
dust level to be increased to 8 miIligrans in the m ne
envi ronnent active workings. The answer is yes. You
told us that in hearings and you' ve told us that
privately. So, I'll answer it for you. Does it allow
the dust level to go, in those circunstances, if those
woul d be approved by MSHA at 8 milligrams, 9.33, before
t he operator would be cited for a violation? Does it
all ow that to happen? Box Thaxton said very

unequi vocal ly | ast Tuesday at the hearing, yes, okay.

And | think in all fairness to the coal mners
t hey need to understand what this is and understand that
we are replacing a barrier here with a trust nme, the
gover nment .

MR. NICHOLS: But in all fairness to the coal
m ners, they have to understand that this agency is not
abandoni ng the engi neering controls.

MR. MAIN: What Marvin Nichols says today is not
what the agency may well think about how they apply this
rule three or four years fromnow. | just want to rol
back to the 2000 hearing. You said sonmething at the
begi nning of the hearing here that | think was pretty
straightforward. 1In 2000, the proposed rules, those
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t hi ngs were soundly rejected by both | abor and the

i ndustry. They told you go back to the draw ng board and
cone out with proposals that really met the needs of
fixing this problem

And one of the things in this proposal was a
plan to allow these PAPRs to be used on | ongwalls only
and allow the dust level to go up to a factor which
equated to a mlligram And mners across this country
said we want no part of that. W do not want this | aw
changed. W want those protections in the |aw of 2
mlligrams and of barring respirators to stay in place.

But a proposal cones back, Marvin, and |'m just
stating the case just like it is. W have a proposal now
t hat says, gee, we're not just going to allow |l ongwalls.
We're going to allow all mning sections to possibly
have this standard. And we're not going to do 4
mlligrams. W're going to raise it up, based on the
factors that was put in this rule, up to 8 mlligrans.
Now t hat's what you've told the m ners, okay, in this
rul e.

First off, I"'mhere to tell you, (A you didn't
listen to what mners had to say, and maybe that's chose.

| mean, we're pretty well are getting to understand that

now. No matter how |l oud or how hard we try to make this
case out, mners want no part of that. And | think
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you're going hear that fromhere to the rest of the

hearings. W' ve conme out of two hearings in the East

where | think you got a pretty clear nessage about that

as well. You stay wedded in that proposal and it does
violate the law. It gets around the 2 mlligram
standard. It allows over 2 mlligrans. It is barred

from exceeding that level in a mne environnent in active
wor ki ngs to be exceeded. You know, to us, it's just
dust, it's that sinple and it's the wong thing to do.
There's a nunber of things in that proposal that
we believe that you didn't |listen to whenever you went
back to the drawi ng board. But going back to this 2
mlligramor 8 mlligramissues, | believe that maybe one
of the witnesses in Charleston raised a point where MSHA
prom sed, and | shouldn't say prom sed. Had told the
m ners, | ook, we never figuring on applying this
respiratory standard to any nore than the | ongwall
fell ows during the hearing fromthe agency. And now we
cone back with a proposal that, that's exactly what the
agency said they wouldn't do, Marvin. | nean, those are
t hi ngs that we nmake our determ nations here about can you
trust this governnment. You know, | don't think that the
fol ks that heard that in 2000 have a | ot of confidence in
you guys saying we're going to hold the line and not
approve those dust levels up that far. | don't think you
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have credibility there. | really don't.

MR. NICHOLS: But it cones back with a new
concept, Joe, that in situations where m ners that
encount er unexpected conditions |like mning through rock
seans that there's a time there where they may not be
protected by the engineering controls that are in place.

It would allow for the use of supplenental controls
while they're mning through those rocks.

MR. MAIN:. So you're saying this doesn't apply
to continuous working sections?

MR. NI CHOLS: Not under normal conditions it
woul dn' t .

MR. MAIN. No, get ny point here. Mners railed
agai nst that proposal last tinme, which only permtted
MSHA t o approve PAPRs on longwalls. The agency tried to
lay out this case. Trust us fellows. We'IlIl never do
nore than these longwalls. That's the only place that's
really got this problem Now correct me if |I'mwong, as
| read this rule, they can get PAPRs on continuous m ni ng
sections. Am| incorrect about that.

MR. NICHOLS: Well, you're not incorrect about
it. If they encounter the unusual m ning conditions.

MR. MAIN: The provision that was limted to
just strictly longwalls was taken out of this proposal
conpared to the 2000.
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MR. MAIN:. And it took the word "l ongwal | " out

of the section that dealt with MMJ, which admts MWJs.

Am | wrong about that, Bob? | asked this question trying

to figure out what this thing did. | was inforned that

it applied to MMUs now, not | ongwalls.

MR. NICHOLS: Have | correctly stated what the

rul e does?

MR. THAXTON: Yes.

MR. MAIN. Have | correctly stated what the rule

does, Bob?

MR. NI CHOLS: What you're stating is what the

2000 proposal cited.

MR. MAIN: |'m saying what the 2003 rul e says.

MR. NICHOLS: No, if your question is, have we

expanded the 2000 rule fromdealing only with | ongwal |

S

to including other areas where you encounter unexpected

m ning conditions the answer is yes.

MR. MAIN: And the question | specifically

asked, before you get to that one section, Marvin, and

the section deals with the straight up MMJUs and using
PAPRs on MMUs. The 2003 rule was explicit only to
| ongwal | s, is that not correct?

MR. NICHOLS: You just said the 2003 rule.
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not the 2003 rule. The 2000 rule was applicable only to

| ongwal | s.

MR. MAIN. Now as | read this proposed rule, and
this thing is so confusing, if I've got it wong, Bob,
correct nme here. As | read this rule, it just talks
about MMUs now generically, not explicitly to | ongwalls,
am | correct about that?

MR. THAXTON: That's correct. As Marvin stated,
it's because --

MR. NI CHOLS: But not w thout explanation.

MR. MAIN. Well, see here's the reality of the
way this rule reads, okay. |If what |I'msaying is wong,
correct ne fell ows because the one thing I want to do is
get the facts out to the coal mners. And | think that
t here has enough information out there that has not laid
this picture out about what the m ne operator about get
into. They really have a right to know what this rule
do. As we read this rule, a mne operator can apply for
any PAPR program off of a continuous mning section the
sane as they can off of a longwall section in the past
proposal. That's the way we read the rule.

MR. NICHOLS: Yes, that's what's missing in the
di scussion. They can after they' ve exhausted al
engi neering control.

MR. MAIN:. The only thing I"'mtrying to say
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here, Marvin, is that there was a conmm t ment made, as |

understand from m ners during these hearings, that we
would like to stay in this field of longwalls. And it
was limted in 2000 only to longwalls and now that's
changed. The way we read the rule it doesn't distinguish
you have to do anything different froma |longwall as far
as a continuous mning section. It's generic the way
t hat standard was wote when it tal ks about MWJs.

| mean, if you guys want to clarify it. | nean
that's the way we read the rule is an MMJ you apply for a
PAPR program

MR. NI CHOLS: But only, Joe, for good reasons.

MR. MAIN:. Forget the reason

MR. NICHOLS: No, you can't forget the reasons.

MR. MAIN:. No, |I'msaying forget that for this
argument. MWMhat I'mtrying to do is, piece by piece, but

this together because |I think you' ve established on the
front side that the | aw now prohibits you from doi ng
that. That there's a provision in the rule here that
all ows you to approve a plan that operator submits a plan
here to use PAPRs clainm ng that they have exhausted al
f easi bl e engi neering controls and you guys could agree
with that, okay. They could use PAPRs and i ncrease the
dust | evels under this proposal.

MR. NICHOLS: On a tenporary basis if they've
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encount ered unusual m ning conditions.

MR. MAIN: Are you tal king about the second
proposal or are you tal king about the proposal using
PAPRs? There are two different standards in this rule
that deal with PAPR approval. One of themis dealing
with approval of PAPRs in special circunstances. That's
conpletely different. Are you talking about one or the
ot her?

MR. THAXTON: |I'mtal ki ng about speci al

ci rcumst ances.

MR. MAIN:. |I'mtal king about the new rule.
That's what I"'mtrying to say. | haven't gotten to the
special circunstances yet. But just to wal k through

here, the clarification that I think is needed is this
rule does, in fact, allow the dust level to increase if
you guys approve them |If you guys agree with the
operators that they've exhausted their engineering
controls and they can use PAPRs.

Over the past hearings and over the hearings in
2000, there was a wealth of information put on the record
for these very PAPRs, as you say, was approved, which is
the airstream and | think made by the 3-M Corporation,
has found to be faulty in their use in coal mnes for a
variety of reasons.

Testimony of both m ners and representatives of
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the industry has laid that case out, | think, fairly

clearly. And what we're about ready to do is take those
PAPRs, use that as the neans to allow the operators to
jack up the dust. And when you approve it, that's the
pul | that they have.

And we know that historically that those things
don't get the job done. And we've been struggling the
work at 2 milligrans. Now we're getting ready to put
these | eaky, faulty respirators as an alternative neans
to inprove for operators in these high dust environnments.

It's outrageous. That's what the sinple result of al
this is and that's what the m ners want to know.

Anot her issue that's a bit controversial -- 1
just read an article fromthe head of MSHA. Who's the
one that's going to sign off on these rules, which scares
the heck out of nme, doesn't seem understand the union's
position on the MSHA take over of the respirabl e dust
sanpling program And |I'mjust going to read this into
the record because | presune it was a statenent of Dave
Lauriski. It's attributed to him

"For years, the United M ne Workers afforded
MSHA t o exercise primacy in sanpling dust inside the
underground coal m nes an agency official said Thursday.

Now t hat MSHA is noving to do just that in one of the
two proposed rul e changes, the union has reverted itself.
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Assi stant Labor Secretary and MSHA Director David

Lauriski said.”™ That's not true and there's a big
m sunder st andi ng here about what's going on.

The fact of the matter is the union has
supported a federal take over of the operator-controlled
conpliance dust sanpling program But what the union has
told this agency time and tinme again, we want a take over
that's effective. And we have called for expandi ng on
the frequency and nunber of sanples that have been taking
pl ace with both the operator and MSHA. It's pretty clear
on the record of 2000.

And if anybody missed it, I'll be happy to go
pull that out and provide it to the agency. But at that
time there was a total of 36 shifts being sanpled in the
nation's coal mnes that we said was far too infrequent.

That any take over needed to acconplish those and have
i ncreased frequency.

The uni on supported the Federal Advisory
Committee finding and I want to read that because it's
part of the provision you guys have here the craft issue
was from [It's Recommendati on No. 16(C) of the Federal
Advi sory Committee, which was appointed by the Secretary
of Labor to craft -- | served on that commttee. We were
given the responsibility to craft standards to reform
this broken dust sanpling program
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And here's what Recommendati on No. 16(C) says,

"The comm ttee considers it a high priority that MSHA
take full responsibility of all conpliance sanpling at a
| evel which assures representative sanples of respirable
dust exposures under usual conditions of work. In this
regard, MSHA should explore all nmeans to secure adequate
resources to achieve this end w thout adverse inmpact on
t he remai nder of the agency's resources and
responsibilities. Conpliance sanpling should be carried
out at a nunmber and frequency at least a |evel currently
requi red of operators and MSHA." \When we w ote that
there were 36 sanples being taken, okay.

We have stood solidly behind this for years.
And | was a little nmystified as to how the head of MSHA
is not ready to wite this rule, inplying our position
has changed. What we have said is we think the proposal
that you | aunched in 2003 failed to neet that test.
There are too infrequent of sanpling taking place in the
nation's mnes. And that was not only our position, that
was the position held by many others. And we saw in the
2003 proposal, and when we told the agency conme back wth
nore frequent sanpling, we have a proposal before us, and
let's tell the truth out there what it does. The
requi renents have been stripped fromthe regul ati ons.

There are no mandatory requirenents for
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conpliance sanpling, other than the part-time nmners in

that rule. The section sanpling is gone. The outlying
sanpling is gone. And it's replaced with a "trust ne"
policy of the agency where you claimthat you plan to do
specific conpliance sanples for outlay areas of the coal
m nes. That's goes to one shift sanple a year by your

pl ans.

And on sections, as little as three shift
sanples on a mning section in some mnes in this
country. That's outrageous. W never supported that.
Nowhere will you find the union or mners supporting that
ki nd of infrequent sanmpling. | think it's wong for the
agency, particularly, the guy who's signing off on these
rules, to say that. And | would urge that you go back
and clarify the record to the assistant secretary that
his statenent is dead w ong.

He also clainms that we're not changing this |aw,
this 2 mlligramstandard. That we're still going to
have this 2 mlligram standard. But what he isn't
telling the public is, by these formulas and these
ginm cks we're putting in the standard, we are actually
going to let those m ne operators increase that dust in
t hose active workings of the mne environnments up to 8
mlligrams. That's what this rule does. Now I'Il|l debate
himif he wants to any day of the week, but this is what
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the rule that you guys put out does. There are

statements in here that's incorrect.

This rule reverses the standard inplenented by
Congress in 1969 that said operators within three years
you're going to be down to 2 mlligrans and that's where
you'll stay. You're going to do it by
envi ronnent al / engi neering controls and you' re not
respirators to replace that. The rule is very clear.
Those |l aws are changed to fit to allow the escape hatch
to allow the dust levels go up and use respirators under
this proposal to 8 mlligrams. That's straightforward.

And | think this is what's wong with the
expl anation to this rule. Let's tell it like it is. And
| think when mners find out the truth, you' re going to
sanpl e one |l ocation, one shift outlay in a year's tine.
| mean, that's outrageous. Does anybody believe that we
can based the health of our mners in this country who
tens of thousands have died from Bl ack Lung on one | ousy
sanple of a shift of a coal mne in a year. That's
outrageous and we are outraged by that and by the tones
of , gee, you can't understand where we're at. And three
shifts a year being sanpled for conpliance on sections.
That's outrageous. Six shifts a year is outrageous.

JERRY CROSS: Thank you. M nane is Jerry
Cross, CR-OS-S. I|I'mregional director for United M ne
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Workers in the Mdwest. | actually haven't worked in a

coal mne in several years, but | have negoti ated
contracts, and | was mayor of a town for about 12 years.
So | think of nyself as fairly intelligent until Marvin
st ated how easy these rul es and regul ati ons were because
|"ve read them and |I've listened to your explanation
this morning, and | still don't have a clue what they
say. You know, |'ve heard what you said up here. |
heard what M. Maien has said. And to be quite truthful,
" m not sure what they are.
So surely the rules weren't witten, in ny

opi nion, for the everyday coal mner, or actually the
representatives that are here today. To nme, they was
nore witten for you people from MSHA and the experts
that are here. So, you know, I'ma little -- 1 don't
understand. It was ny understanding that through the
Federal Advisory Comm ttee and NI OSH about 2000 that Joe
Mai en tal ked about, it was your recomendation to
actually lower the dust |evels and increase the sanpl es.
And to me, what | can pick out of these rules is that it
goes just opposite. It raises the dust standards and

| owers the | evel

And if | can ask sonme questions -- |I'm concerned
-- Dennis Boehm asked you a question -- and | think,
actually, Bob, you answered the question -- in regards to
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what is feasible in regards to when they raise the |evel

and how that's going to be determ ned. How do you do
that, though, if you're only going to be taking a sanple
once a year?

MR. THAXTON: | don't know where you nean taking
a sanpl e once a year.

MR. CROSS: Well, you're only doing sanpling one
time a year, correct?

MR. THAXTON: No, that's not correct. The plan
verification process -- the operator has to coll ect
mul ti ple sanples on a shift.

MR. CROSS: Ri ght.

MR. THAXTON: And he'll keep sanpling under plan
verification until he can verify the plan. That could be
four or five sanples on the initial round by itself.

MR. CROSS: Ri ght.

MR. THAXTON: Because if he's unable to neet 2
mlligrams, he's going to have at |east five sanples to
show that. If he fails to verify with all feasible
controls, there is going to be several rounds of sanples
coll ected by the m ne operators. So this is going to be
two, maybe three rounds of verification that they'll
attempt to go through and be able to show that they're
not meeting the standard before we would actually say
you' ve exhausted all feasible controls.
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At the sanme token, if there is a request for the

agency to say that you've exhausted all feasible
engi neering controls, the agency woul d have the option --
and probably will exercise that nmost strenuously -- that
we could cone in and al so eval uate through our sanpling
what is going on and what the levels are in relation to
the controls that are in place. So it's not going to be
based on one sanple to say that you' ve exhausted all
f easi bl e engi neering controls and are therefore able to
submt either a -- and it's not strictly a PAPR program
or respirator program

They have the option of either using PAPRs or
adm ni strative controls because we do recogni ze t hat
there are mning operations where you can't use a PAPR
protection program

MR. REYNOLDS: Can | interject? | just wanted
to say that -- this is Larry Reynolds -- in the docunent
t hat you've got on page 1081-A -- and we've had this
guestion several tines -- there is a very |long discussion
of how this process would take place. And it begins wth
the request going to the admnistrator for coal m ne
safety and health. It has to be initiated at that |evel
by the operator. And at that point, there would be a
panel appointed to take a |ook at that operation to see
if in fact all feasible engineering controls are
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i npl ement ed before we would even go into consideration of

the use of supplenentary controls. And if you want to
take a look at that, it's in the docunents that are
avai lable fromPam |If you ook in on page 1081-A, there
is a long description of that.

And al so, in answer to the earlier question from
M. Boehm there is also a description in there of what
we nmean by feasibility and how t he agency woul d determ ne
if all feasible engineering controls have been

i npl emented. And that's on page 10804, and there is a

description for that as well. | understand that for a
| ot of you the preanmble material is very, very -- it's
intimdating to ook at. But there is a table of

contents at the beginning, and we're required under the
rul emaki ng process to explain everything that we're doing
here. And if you | ook at the table of contents, it wll

| ead you to the section that answers this question. And
al so, there is a section that goes into all of the
details about use of continuous nmonitors as well that we
di scussed earlier.

MR. THAXTON: Thank you.

MR. CROSS: Just a couple of nore questions and
then a final comment. | think it has been stated before,
too. We're just concerned why this is nmoving so fast
right now, why it has to be -- it seens like it is being
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shoved down our throats at this point intime. 1|s there

a reason for that?

MR. THAXTON: We don't consider this being noved
fast. Like Marvin says, this has been worked on since
the early '90s. The proposal that came out in 2000 then
has been followed. This is a re-proposal. It's not a
rehash of the 2000 proposal. |It's a re-proposal. It was
on the great agenda for the agency for the |ast year and
a half. Definitely, it was being worked on. This is
sonet hing that has been witten on for over a year now to
prepare what is ready at this point.

So it's not sonething that's, you know, just
witten in a matter of a nonth or a week or something and
then said throw it out there for people. These proposals
were published March 6th of this year. So they have been
out 60 days before we started the first public hearing.
They' ve extended the comrent period now to where it goes
t hrough July the 3rd, so you'll have 120 days now on this
particular rule while it has been published for |ooking
at it, comenting, and submtting those coments to the
agency.

MR. CROSS: How do you -- M. Sweeten spoke
earlier also, and he tal ked about the problenms with the
ai rstream hel nets, about them fogging up and the people
tal king them of f because -- you know, |'ve been told that
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especially on repairmen that try to work on anything

underneath the shields, it's alnost inpossible to use
those. What does the agency plan on doing in that
regard?

MR. THAXTON: |If you recall on the presentation
that | gave, we said that the use of respirators had to
be spelled out as a respiratory protection programthat
was going to be included in the approved plan. So based
on that, they have to spell out exactly how they're going
to do that.

The respiratory protection program says how t he
units are to be mmi ntained, who is responsible for
mai ntai ning them a central person at the operation
that's in charge of the program that they have to be
mai nt ai ned as approved. So using filters that aren't
perm ssi ble or not changing filters, not checking the
units, switching the units between two different people
wi t hout them being cl eaned and di sinfected between use,
that all is covered is in the respiratory protection
program and has to be followed because it becones part of
t he approved plan for that mne at that point.

MR. REYNOLDS: This is Larry Reynolds. | was
going to say | notice sone of you are |leafing through the
docunments. But if you | ook on page 10863, it gives you
very specific exanples of what an operator would be
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expected to do and what they would be required to put in

their ventilation plan if they were approved -- if they
did receive approval to use PAPRs. And it's very
detailed, and it addresses a |ot of the concerns that M.
Sweet en had about the mai ntenance, the proper use, the
sanitary conditions -- all of those would be requirenents
before the operator could inplenment this plan.

That's al so discussed on 10863 and 10864, if you
want to take a | ook at what MSHA woul d expect fromthe
operator if they were -- if they should get approval to
use PAPRs.

MR. THAXTON: Just to follow up on sort of where
you said that you thought that these rules were being
shoved down your throats in a quick fashion. You know,
that's why we're out here doing these hearings and why we
ext ended the coment period. |It's that we are interested
in hearing fromyou. W want to know what the people
that actually are going to be affected by the rul es, what
you think of them and where we can make changes and
where we can possi bly make i nmprovenents.

We are here to listen to what the comments are.

And that's why we ask questions in the way that we do in
the rule when we tal ked about the use of the personal
continuous dust nmonitors. Yes, we have wwitten up how we
think that they can be used because at the tinme these
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rules were being witten, there is no unit out there.

There is no way for us to say this is what everybody has
to require because we don't have those units avail able
yet.

However, we do put in there several questions,
and it's |like a page of questions, that say, you know,
how do you see it being used, how do you think it should
be used? Should it be increased? Should it be used a
different way? Because we do want to hear fromyou as to
what you think of it in relation to each itemon this
particul ar rule.

MR. CROSS: We do agree that the continuous
monitoring is the best way to go, and we hope to see that
in the future. Just a couple of closing comments. |
appreci ate the opportunity to speak today. | don't know
if any of you have had the opportunity to deal with

soneone that has Black Lung and has expired fromthat

di sease. It's a very terrible disease. They w nd up
basically drowning. 1In one of the jobs I've had with
m ne workers, | spent eight years dealing with those

people. And it's terrible, and it is sonething that has
to be corrected.

These people give their lives to generate the
electricity in this country, and it's sonething that we
have to work forward to and get done.
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You know, in closing -- and | don't nean any
di srespect in what |I'm about to say, but the anal ogy I
see here today -- you know, | hear what M. Nichols is

sayi ng, and | hear what we're saying. And it kind of

rem nds of the war in Iraq. Baghdad Bob, remenber hinf
He was the guy, the mnister, who was out there all the
time saying that, you know, nothing is going on. W're
going to win this war. At the end, he was even sayi ng,
you know, the Anerican troops aren't even in Baghdad.

And | don't know if you' ve seen anything or not. They've
got a thing on the Internet where it shows an Anerican
troop danci ng behind him

| kind of feel that this is the sanme way.

You're telling us all this stuff, but we just don't
bel i eve what you're telling us. We think there is
sonet hing el se behind it. And that's just our feelings.

So | appreciate the opportunity to give you ny
comments. Thank you.

MR. THAXTON: Thank you.

(Appl ause)

MR. THAXTON: Craig Smth.

MR SMTH. M nane is Craig Smth. That's
CRAI-G SMI-T-H And I"'mwth Local 1613, and I'm a
saf ety commttee person.

| read through the proposal. | did not study it
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because | didn't understand it. It was confusing to ne.

But one thing |I got out of it is it's not in ny favor or
m ners' favor. And it needs to be witten in sinpler
formwi th no | oopholes, nore or less in plain English.

Letting conpanies do their own dust sanpling
isn'"t in mners' interest. And the way to protect m ners
is keeping dust levels -- | think at 1.5 would be a | ot
better than 2.0, or going to 1.0, as we are with the Part
90 m ners, what they' re all owed.

On the panel, how nmany people has worked in a
coal mne, this panel?

MR. THAXTON: Marvin Nichols worked in m ning
bef ore he becanme part of the agency. The bal ance of the
commttee or the panel that you see up here -- and this
panel isn't the commttee that worked on the rule. This
is the panel that's conducting the hearings. But of the
-- | nmean, several of us up here have over 25 years with
t he agency dealing with mners' health and safety.

MALE SPEAKER: We can't hear you. W can't hear
you.

MR. THAXTON: There are several of us on the
panel that -- Marvin, George N ew adonski, and nyself --
all three of us have over 25 years of working strictly
with mners' health and safety within the agency.

MR SMTH:. Well, I've been in a coal mne for
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29 years. And just as an exanple, if this room

at nosphere was 2.0, how | ong do you think this tablecloth
woul d stay white?

MR. THAXTON: You' re asking?

MR. SM TH:  Yes.

MR. THAXTON: It's inpossible to say because of
the type of air nmovenent in here. If this was 2
mlligrams, realizing respirable dust doesn't settle out
-- it behaves as a gas. Generally speaking, respirable
dust only falls about 2 centineters --

MR. SMTH. Well, we're tal ki ng about --

MR, THAXTON: -- in still air, and the air in
this roomis not still. So you're dealing with an
entirely different subject. Realistically, 2 mlligrams,

you woul d not expect to see much of anything settle down

on the tablecloth in an eight-hour period. You wouldn't

see that. When you see dust settling out on the

t abl ecl oth, you're probably dealing with sonething that's
greater than respirable dust size.

MR. SMTH: All right.

MR. THAXTON: As an exanple, just so you have a
better understandi ng of what we're tal king about, if you
pul | ed out one hair of your head and | ooked at the
di aneter of it fromthe end, that hair is 50 mcrons in
di aneter, as an average for a human. The dust that we're
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dealing with is 10 mcrons or less in dianeter. So you

can see we're dealing with dust that's nmuch smaller in
di aneter than the dianmeter of a human hair if you | ooked
at it fromthe end.

Because of that, that dust does not settle out
in moving air. In still air, it falls very slowy, I|ike
| said, approximately about 2 centimeters in a given
period of tine. So it isn't what you see as falling out
and coll ecting on surfaces.

MR. SMTH. All right. Well, my experience
working 29 years in the mne, I would say 2.0, this
t abl ecl oth would be black in eight hours. And if you |et
it goto 8.0, I think it will only take two hours for
this tablecloth to be black. And we don't need to get
that |evel at all.

|'"d like to see you put these proposal on the
back burner and get nore input frommners and work with
the mners and not against them because | feel you're
wor ki ng agai nst them Okay?

MR. THAXTON: Thank you.

(Appl ause)

MR. THAXTON: Gary Mahan. Greg Mahan.

MR. MAHAN. My nane is G eg Mahan, M A-H A-N.
I"'mfromlIllinois. Thank you for having me here today.

We started with stats on the Black Lung. You
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said they were going down from | guess years. Does that

-- could you tell ne, does that have the cal cul ati on of
peopl e who have applied, how many people who have applied
for Black Lung Clains?

MR. THAXTON: That data is based upon X-ray
anal ysis of mners in general. |t represents
approxi mately 20,000 m ners X-rayed by MSHA over the | ast
three years, in addition to approximtely 6- or 7,000
m ners X-rayed through the NI OSH program operated through
the m ne operators. So a total of about a little |ess
t han 30, 000 probably m ners.

MR. MAHAN: How nmany have been turned down?

MR. THAXTON: This has no bearing on Black Claim
benefits.

MR. MAHAN. No. | just -- | know | don't have
-- like I"'msaying here is we're sitting here going to
rai se the dust standards, and we're saying that the Bl ack
Lung cl ai ms have gone down.

MR. THAXTON: No. We're not saying Black Lung
clai ms have gone down. We said the preval ence of Bl ack
Lung di sease has generally been on a decline. But it has
not been nuch of a decline. It has gone from 4.2 percent
in 1981 down to 2.8 percent under the 2002 data. That's
not nmuch of a decline. W're saying that that's
insufficient. W need to get that down to zero. And so
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we're saying that there has not been a sufficient decline

in the preval ence of disease.

MR. MAHAN: And do you think that that's going
to happen by raising it to the 8 mlIligrans?

MR. THAXTON: These particular rules we have
said as a general -- that are packed together -- will, we
believe, result in reduced exposures on each and every
shift so that the preval ence of Black Lung will be
reduced.

MR. MAHAN: All right. What do you consi der an
unusual condition when it pertains to mning quartz? You
know, when you -- it stands to be -- levels could be
i ncreased because of unusual conditions?

MR. THAXTON: Unusual conditions because of
cutting through rock and getting quartz? You're saying
that if you're cutting through that material and it's for
a short duration, the dust control paranmeters nmay be
insufficient. So you can ask for additional control
measures at that point that would be used for a short
period of tine. |It's better to provide people protection
for the short period of tine that they' d be exposed to
that than to ignore it, as we currently do.

The tinme frame that it would take to get new
controls put in place, get those controls verified, and
get the plan approved, you would not nore than |ikely be
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past that situation already and not get any changes in

the plan then. So we're saying to address that situation
we need to | ook at sone additional controls that would be
made avail abl e i medi ately.

MR. MAHAN: [|'m not saying every day at ny nine.

But a lot of times -- I'"mgoing to say three out of five
days a week -- we cut through rock, falls or whatever.
And it's an ongoing situation in nmy mne al nost -- not
daily, but quite often. And, | nean, if we say, well, 45
days, is there going to be atinme limt on this? |
mean - -

MR. THAXTON: There actually are tinme limts
built into the rule.

MR. KOGUT: Is your mne -- the section that
you're tal king about -- are you working under a reduced
dust standard?

MR. MAHAN: [|'d say we've been working on a
reduced dust standard for quite sone tine.

MR. KOGUT: What dust standard are you wor ki ng
under ?

MR. MAHAN:. Well, we have a Boyd ventilation
system now that M. Esslinger, who was down at Lexington
| ast week -- he was the one that hel ped inplenent this
Boyd system And since 2000, | know nyself |'m out-by,
and we get to this and get tested once a year. And you
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got -- | mean, whoever made this proposal wll kill ne

the | ast few years. |[|'ve got nore deaths now than there
has ever been at that mne. And the ventilation system
at that mne -- and they said those checkers is the | ast
open cross-cut. They had to be tied secure or that was a
viol ation. Not one has been ruled on that.

| think there was a couple citations wote under
where the air com ng back fromthe face was going over
power boxes. In ny opinion, there has not been enough
done since 2000, which favored the conpani es bei ng given
an open door on the dust sanpling in the first place.

You go in ny mne, and you go out, and you've

got a lot of roads -- an hour after you wandered in.
That's how dusty it is, so much air -- | nean, and we get
tested once a year. That's a sin. | nmean, you know,

everybody here that worked in m ne ought to bring a
little spit card. Doctors give you the test sanples
because | believe everybody here is going to be sick
t oday one guy would spit up in a day's tinme, at ny m ne.

| mean, we go through the quartz m nes and cut
over there to check with the mners. Technol ogy, you
know, is changing daily at these m nes. But the
technol ogy for the protection of mners is decreasing
every day. We've seen that when they brought the diesels
in the mne. You know, |ike I said, since 2000. | nean,
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it's a shame with all of the respirable dust. You know,

NI OSH has agreed that what the standards are, they shoul d
be lower. And | believe that, you know, instead of going
fromeight, it will be zero, not raise it to eight. |If
it says that it can be raised to eight, | guarantee you
the agencies will let thembe allowed to go increase to
eight on a continual basis. |If it's in there, it's wote
in there 8 mlligrams, | guarantee you it won't -- there
will be nore tines they will be allowed to hit 8
mlligrams than not.

|, as well as every nenber of the United M ne
Wor kers across the land, are pleading with you to strike
t hese proposals and do what a gentleman from my great
state of Illinois intended this agency do and do only
what is to protect the mners. John L. Lewis. That is
why the organi zation was put on this earth. He fought
for this agency to protect the m ners.

Like I think M. Sweeten said, it's for al
m ners, union or non-union, all mner conpany peopl e.
And to sit here and let this be allowed is a slap in the
face not only to the nenbers before ne who fought for
these rights, but for ny | eader, John L. Lewis, years and
years ago -- it's a shame that we have to sit here and
waste the time of our |ocal and the governnment for
changes that should not be and cannot be and shoul d not
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be all owed. Congress is the one that can change this,

not this commttee.

| thank you for your tine.

MR. THAXTON: Thank you.

(Appl ause)

MR. THAXTON: Joe Urban. 1Is Joe back in yet?

MR. URBAN. My nane is Joe Urban, U-R-B-A-N.
I"'mwith United Mne Wirkers of America. Hi, Marvin

MR. NICHOLS: Hi, Joe. How are you doi ng?

MR. URBAN. |'m doing fine. Bob, how are you
doi ng?

MR. THAXTON: Just fine.

MR. URBAN. Marvin, let's you and | tal k about
sonet hing. Dust averaging. Don't like it, do you?

MR. NI CHOLS: Are we tal king about the current
system of averaging five sanpl es?

MR. URBAN: Uh- huh?

MR. NICHOLS: Yeah. No, | don't like it.

MR. URBAN: Okay. | don't either. But | don't
think you can replace averaging with | ess than a nunber
of sanples. Correct ne if I"'mwong. Right now we have
sonewhere in the nei ghborhood of 30 sanples taken per
wor ki ng unit because it takes five to get your average,
correct? Single sanple rule, which United M ne Workers
support, we're saying we shouldn't need that nmany sanpl es
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for verification purpose, right, for conpliance purpose?

But what we're al so saying, Marvin, which
don't think is comng out clearly here -- we agree with
you on the averaging issue, okay? What we don't agree
with is that that nunber of sanples taken should not
decrease. That's what the m ners have a problem with.

G ve nme 45 sanples per working unit, and I'll be
satisfied, Marvin. But you know and | know the reality
is you don't have the inspection force to do that, and
that creates a problem

Do operators want single sanpling? No, they
don't want it because it doesn't give themas current --
the five averagi ng sanple does not give themthe time to
get into conpliance over that averagi ng span tine.

But let's not mslead the miners out here. W
agree averaging is wong. But we need to increase the
nunber of sanples that we take. |If we had been taking
30, 34, or 36 sanples a year at a m ne at each working
unit, then let's continue or add to that.

The airstream hel met issue | think has been beat
to death. We don't want them Marvin. We don't want
t hem

MR. NICHOLS: | think we've got that.

MR. URBAN: And | understand what you have said
in reference to adm nistrative and engi neering controls.
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But | think the act clearly articul ates what should be

in place first, and that is all engineering controls
before you | ook at other avenues, i.e., respirators,
personal protection, whatever.

MR. NICHOLS: That's not different from what
we' re sayi ng.

MR. REYNOLDS: In the preanble, if you'll read
on page 10798 and 10799, it specifically states that all
engi neering controls had to be place. All of them have
to be exhausted before we would ever go into a situation
where MSHA woul d allow the use of PAPRs or adm nistrative
controls. There is a detailed description of what we
mean by that, and that will remain in place.

MR. URBAN. M. Reynolds, | respect you. |
realize you're an attorney, okay, and I'mnot here to

debate or argue the issues with you

MR. REYNOLDS: |I'mjust trying to say what is --
MR. URBAN:. | understand. What you're
explaining to ne is preanble. |It's not the law. It's

not the rule. You show ne where that explanation is
placed in the rule itself, verbatim

MR. REYNOLDS: Okay. Gve ne a mnute. |It's
under conditions of use. Under 7211, is it?

MR. URBAN:. \What page, sir?

MR. REYNOLDS: On 10877. Okay. |It's 210. |If
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you | ook on 72 of 210, if you' ve got the thing, 10877 --

if you read under A, 1, i, and 2. Muist include all the

f easi bl e engi neering controls, reduce the concentration
of respirable dust in every occupational environment
where PAPR is required as | ow as achi evable, and maintain
ot her occupational environnments at or bel ow the
verification limts.

MR. URBAN:. Okay. And who verifies whether or
not that has been made?

MR. REYNOLDS: MSHA.

MR. URBAN:. Can you expl ain one question for ne,
M. Reynolds? Wy have we reverted to tal king about the
PAPRs? Why have we said in the working faces or working
sections rather than in the m ne atnosphere? Wy are we
tal ki ng that | anguage out of the definition?

MR. REYNOLDS: We're not. | nean, we can't
change what the M ne Act says. But we've set up this
scheme for in limted situations when all feasible
engi neering controls have been exhausted there would be
approval to use these to protect mners. But the
exi sting Mne Act standard remai ns the sane.

MR. URBAN:. Keep in mnd, gentlenmen, |I'mjust a
coal mner, okay? |I'mnot an attorney. |[|'mnot a
scholar. 1'mnot a mathematician. So when | | ook at
70.218(a), it says if a valid equivalent concentration
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measurenent -- what is that? How do | deternm ne that as

a coal mner? For any occupation sanpled by MSHA neets
or exceeds the citation threshold value, the CTV -- which
| can find it. You gave it on the next page, the little
table -- that corresponds to the applicable dust standard
in effect. Now as a layman coal m ner, how do |I know
what that is?

MR. REYNOLDS: The use of the term "applicable
dust standard” is neant to cover those situations where
you have an operation that has a reduced dust standard.
That's why they use applicable. W've had this question
before. \When they say applicable dust standard, they're
trying to include operations that are operating under a
reduced dust standard, which | think George said was 44
percent of the MMUs that would be -- m nes would be under
a reduced standard.

So instead of saying under the dust standard, as
in the dust act, we use the term "applicabl e dust
standard” to include those people that had a reduced
st andard because of quartz. That's why -- | understand a
| ot of people were confused by that termin the other two
heari ngs.

MR. URBAN:. Okay, okay. And that was ny only
poi nt, that the | anguage is so conplex and confusing to
the average mner. It really is.
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MR. REYNOLDS: Okay. The other thing about

equi val ent concentration, the reason that was there was
to try and provi de coverage for people working under
extended work shifts and work weeks. There is a method
of making sure that they remain under the 2 mlligram
standard under the M ne Act, too. That's what all that
equi val ent concentration stuff is about. And it is
defined in -- there is a definition, and then there is a
| ong description of the definition in the preanble and in
the rule.

MR. THAXTON: And it's equivalent to what we do
right now with the MVMJ equi val ent concentration that you
cal cul ate now to sone degree.

MR. URBAN:. Bob, | understand what you're
sayi ng. But again, his |engthy explanation answers ny
guestion with the fact a regular coal mner can't
under st and t hat.

MR. REYNOLDS: | know. It is a proposed rule,
and we're getting -- we're hearing | oud and cl ear that
it's conplicated and difficult to understand. And we are
havi ng these whol e series of public hearings and
listening to everybody. And we're open to your comnents.

I f you have suggestions on other |anguage that m ght be
easi er to understand or other ways of describing what --
| understand my description is long. Wat we're trying
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to do with these words is protect everybody working | ong

shifts. W're trying to protect everybody who nay be
exposed to |l evels higher than the 2 m|ligram standard.
And, you know, that's what we're here for, is to -- if
there i s some suggestions on what other terns we could
use to describe equival ent concentration |level -- 1 nean,
one thing I've heard so far today is we need a table of
acronyns so that you can look in there and see what a VPL
is and what an equival ent concentration is.

MR. URBAN: Since you're the general counsel
M. Reynolds, and this commttee has formulated this
proposal, I"mgoing to ask you a | egal question, and that
is who has the power to change this proposal? Does this
comm ttee have that power or does the assistant secretary
have to do it?

MR. THAXTON: Let nme. Joe, these are agency
rules, and we're here to take your comments. |If you have
comments on how to inprove these rules, we're glad to
take them But they're agency rules.

MR. URBAN: You didn't answer ny question. |
have a suggestion once | get a response to my question.

MR. THAXTON: G ve us your suggestion.

URBAN. G ve nme ny response.
THAXTON: We're here to take your comments.

33

URBAN. Ckay. Basically, here is ny
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coment, Marvin. We have tried and tried and tried to

clearly articulate to you that the m ners out here
working in the mnes, these helnmets will not work.
You're relying on outdated testing that has been done on

the airstream hel net, 1979. What we're suggesting is

take this proposed rule -- and | realize there has been a
lot of tinme -- a lot of intense work went into this. I
realize that. But throw it in the dammed trash can.

It's not worth the paper it's witten on. And go back to
the drawi ng board. And, yes, Marvin, M. Joe Miien and
the United M ne Workers of America will give you all kind
of information that you need to help wite it to where
m ners can understand it, plain and sinple.

| realize the fact that, yes, we have been
waiting and waiting on a continuous nmonitoring system
What has got nme upset, Marvin, is we're this close.
We're this close. Wth the help of NIOSH, we're this
close to having a continuous nonitoring sanpling device.

But my gut feeling is | don't think the agency wants to

know because if they know the true exposure, then
sonething will have to be done about it.

Now I'mjust telling you in coal m ner |anguage,
Marvin. That's the way | feel.

Bob, | did have one question on your chart that
you put up on the cases of pneunpbconiosis, the study that
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-- or the statistics that you did in 1981, 4.2 down to

2.8. You had said that there was a cunul ative of about
30, 000 individuals that had been tested in that | ast
testing period area. |Is that correct?

MR. THAXTON: In the 2002 period, yes.

MR. URBAN: Okay. |In 1981, how many people were
tested?

MR. THAXTON: | don't have those nunbers here.

MR. URBAN: So there is a possibility that there
coul d have been a whole | ot |arger nunmber of people,
whi ch we'd have to get the mathenmatician involved here on
this one. But proportionately, there could have been --

MR. THAXTON: | can tell you with about a 90
percent confidence right now that there were | ess in each
of those periods before 2002. 2002 actually represents
probably the best nunber of people being tested to
determ ne the preval ence of disease.

MR. URBAN: \Whenever that testing was done back
in 1981, do you have sone kind of a breakdown of what
criteria that testing was as far as union/ non-union
rel ati onshi p?

MR. THAXTON: The informati on on the breakdown

is in a NlOSH docunent. 1It's the work-rel atedness of
| ung disease. It has all the charts. It goes back to
1971.
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MR. URBAN: Okay. Do you know how many of the

non-uni on segnent were tested in your last testing round
the | ast three years?

MR. THAXTON: The 2002?

MR. URBAN: Yeah.

MR. THAXTON: | do not have those nunbers with
me, but there were a significant nunmber of non-union
oper ati ons.

MR. URBAN: Okay. Correct ne if I'mwong, but
when you done your presentation, you tal ked about
sanpling for a shift. Now I'massum ng that shift -- are
we still on eight hours or are we going to 10 hours, are
we going 12 hours? What is a shift?

MR. THAXTON: The shift as defined for
verification purposes, it's a full production shift.

That is, as | said, fromthe tine you get to the MMJ, the
punps are turned on; you turn the punps off when you're

| eaving the MMJ. That's on the operation verification
sanple. MSHA conpliance and abatenment sanpling is eight
hours portal to portal, as it is right now.

MR. URBAN: Okay. So you're still using the
ei ght-hour fornula for --

MR. THAXTON: For conpliance purposes, yes,
because it is an eight-hour standard.

MR. URBAN:. It appears to nme, Marvin -- and

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

90
don't m sunderstand what |'m saying. W feel that there

is an anple opportunity -- and even though you have said
that in the proposed rule that if an operator so choose
to take advantage of the technol ogy of the continuous
monitoring, do you really think that woul d happen?
Seriously.

MR. THAXTON: We've asked you for a whole series
of -- 1 think we asked a whol e series of questions in
this proposed rule on how this new technol ogy ought to be
used. And we're here to accept any ideas you' ve got.

MR. URBAN:. Make it mandatory.

MR. THAXTON: That's your conmment. We hear it.

MR. URBAN:. Make it mandatory. No ifs, ands,
buts about it, which | really feel it's going to prove
itself to be a reliable technology. And if I"'mright --
and | know, Marvin, we've been waiting a long tinme for
sonet hing. But, you know, a |ight bulb does cone on
every now and then. So nmaybe it's time for our |ight
bulb to come on. Make it mandatory in the rule. That
way when it is finalized and it is commercialized, it's
avai |l abl e and we can protect our people. That's all |
have. Thank you.

MR. THAXTON: Thank you, Joe.

(Appl ause)

MR. THAXTON: John Stewart.
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MR. J. STEWART: Yeah. M nane is John Stewart,

S-T-E-WA-R-T. |I'ma coal mner for 32 years, 29 of them
bei ng underground. |'m also the National Black Lung
Associ ation president. And on a daily basis, | talk to

wi dows that's | ost their husband due to Black Lung and
menbers who are slowly dying of Black Lung.

| stated before Black Lung was di scovered in
1831. A hundred and seventy-two years |ater, we still
got menbers dying fromit. In the last 43 (sic) years
since the Mne Act canme into effect in 1969, there still
has been approximately 78,000 m ners die of Black Lung.
These nmenbers di ed of Black Lung working in coal m nes
that was 2.0 mlligranms of respirable dust per cubic

meter of air or |ess.

Now we' re introducing -- MSHA is introducing
t hese dust rules that will allow in sone cases, with the
ri ght proposition, for the dust to be up to 8 mlligramns.

MSHA shoul d be acting on the mners' behalf to clean up
t he unheal thy, unsafe conditions in the m nes by |owering
t he dust and increasing the sanpler. The one shift
sanpling is a good ideal to listen at. But the operators
is going to nake sure that one shift sanple is the best
possi bl e sanple there is. They can do that continuously,
and have done it continuously.

| don't think these rules -- they are ignoring
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the m ners' needs to decrease the dust and increase the

sanpling. Right now, there is, as | said, 2.0
mlligrams, and miners are dying every six hours of Black
Lung, on average. That's 1,400 to 1,500 m ners a year
that dies of Black Lung.

We all expect MSHA woul d set the standards to
assure that working conditions are free of respirable
dust so mners wouldn't suffer a |ong, drawn-out death.
We had a lady testify in the Charl eston hearing that you
all heard that went through that for eight years, Linda
Chapman, a very good speaker and a very religious person.

She knows well| what our nenbers go through. And by
asking the coal conpanies to verify their own dust rule
when, as people before me have said -- you know, there
was 160 individuals or conpanies that have been convicted
or pled guilty to crimnal charges of dust frauds. |It's
not reasonabl e.

We need the dust nonitors. W need that dust
nmonitor on our mners where they can nonitor theirselves
24/ 7, 365 days a year. That's what -- that's the whole
programright there. That would elimnate the whole
problem |If we got our nenmbers know ng what dust they're
in, they're going to see to it that they get out of the
dust. As it is right now, the conpany is going to see to
it that they get around the sanples, that they get around
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the MSHA in one way or another.

The M ne Act of '69 not only says that m ne dust
must be 2.0 or less, it also says that no issues -- no
st andards can be issued that | essens the protections of
the mner. This dust rule, as | see it and nost coal
m ners sees it, does |lessen our protection. Were there
is a possibility that the dust is going to be up to 8 or
even 9.33 mlligrans, that is definitely | esser
pr ot ecti on.

The M ne Act al so says, as | stated, that you
can't have a 2.0. That's even if one particular mne
don't ever get in the situation where they get up to
eight. We still inthis newrules -- it still says 2.3.

I nstead of going to the average |ower part in the safe
and healthy part of the miner, you're going up to the
benefit of the conpany, which is wong.

Coal dust in the m nes can be kept under 2.0.
It can be. Like | said, |I've spent 32 years down there.

And if you use water and you use air enough, you can

keep that in a reasonabl e atnosphere. 1t can be done.
Even -- | read a report the other day. Some Engl and
m nes -- nost of England's m nes is under government

control. They don't have Black Lung. They don't have
Bl ack Lung problens. A lot of it may be since it is
governnment controlled. They control it. They don't
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|l eave it up to the conpanies.

Of course, MSHA knows the |aw of the coal m nes.
They know about the 2.0. But yet we're going to these
-- possibility of going to these airstream hel nets that
no telling what it can get to. It's already kind of got
out of hand with the longwalls. Nowit's going to work
itself into m ning sections.

We had a longwall in 1974. Nobody, nobody could
stay on that thing hardly for eight hours. Not only did
we have a | ot of problems, but we had a | ot of dust
problens. We again had a longwall in 1994. It was a
consi derabl e ampunt of difference. In the neantine, the
| aws changed and nade everything better. But we still
got the dust. W still got the problem W still got
t he people dying of Black Lung. And we will have, under
t hese new dust rules, a lot nore than what we have now.

It should be mandated by MSHA that the sanplers
increase and the dust is decreased. It should be
mandat ed that the m ners are nonitored 24/7, 375 days a
year. | am sure none of you as individuals on this
commttee would want to see anybody die in the mnes wth
Bl ack Lung. But as a commttee of this new dust rules
that you're going to put into effect, that is exactly
what is going to happen. W' re going to have thousands
of nore people dying. 1t's going to increase because the
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dust is going to increase. Qur nenbers is going to

i ncrease of dying.

That's not even considering the unsafe practice
of the dust, additional dust, of explosions. And now,
under these rules, they're tal king about the Belair going
to back to the phase two. The whol e plan needs to be
rewitten and withdrawn. | think you guys are educated,
well nore than | am  You guys can cone up with a plan.
| don't know what the reason is why this is so nmuch in
t he conpany favor -- and that's what all m ners believe
it is. But I don't think that there is any way around of
making it where it is going to be worse under what the
rules is going to be applied.

Like | say, it is nmy opinion that they should be
rewitten and sent back. Thank you.

MR. THAXTON: Thank you.

(Appl ause)

MR. THAXTON: Don Stewart.

MR. D. STEWART: M nane is Don Stewart. |'m
presi dent of Local 1613 in Carville, Illinois. |
represent 250 mners of the UWM. And |I'm here with a
coupl e of questions |I'm having a hard tinme understandi ng
a few coments.

MR. THAXTON: Wbuld you spell your name?

MR. D. STEWART: S-T-E-WA-R-T. M first
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guestion is, we're sitting here tal king about elimnating

Bl ack Lung. And we're all agreeing that we've got a
problem Black Lung. So if we've got a problemwith 2
mlligrams since 1969 still causing Black Lung, why are
we tal king about a | ower nunber? That's pretty sinple
stuff to me, but I think I'm m ssing something. Can
sonebody answer that?

MR. THAXTON: It is explained in the preanble to
the rule that we are not assured that the sanple results
that indicate conmpliance with the 2 mlligram standard
are ones that we can substantiate. And because of that,
until we actually get controls and information that we
feel does show whether the 2 m|ligram standard was
adequate or not, it's premature to push for a | owering of
the standard until you actually have controls in place
and address the fact that you want sanples that represent
what you're actually exposed to and getting control
measure in place that will nmeet that standard.

MR. D. STEWART: Well, that sounds pretty good.

But I would think if you went with a | ower nunber, that
woul d be a better way to study it nyself. | mean, maybe
" mwong and nissing sonmething here. But we all agree
we' ve got a problemthat we're not doing -- we're not
making it better. It sounds to nme |like we're keeping it
the same or maybe even a little worse.
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MR. KOGUT: Under the current system because of

the way that the sanples are averaged and because m ne
wor kers here have expressed that on sanpling days
conditions are different than on non-sanpling days, we
bel i eve that under the current systema certain
percentage of -- a fairly high percentage of days m ners
are overexposed. The object of the plan verification
that we want to put into place and elimnating the
averaging is to elimnate all those overexposures
relative to the current standard.

So we believe that by elimnating those
over exposures, that's what is going to reduce the Bl ack
Lung i nstances.

MR. D. STEWART: Okay. We've had a -- in our
m ne the last 2002 -- | think was the last tinme we did
the X-rays. We had 12 new mners, Black Lung m ners now.
We've got 11 or 12. Three of them were out- by

enpl oyees. You tell nme howthis plan is going to address

out - by enployees. |'m am out-by enpl oyee, and what we
contend with every day -- there is dust in the beltlines.
And when | was a rock duster, | requested a sanple

because | didn't get it often enough, and it was al ways
way out of conpliance. And that has been an issue with
me for a long time. Why do we address out-by enpl oyees
different than in-by? 1| nean, they get Black Lung, too,
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maybe nore so with the rock dust than the ones in the

units.

MR. NI EW ADOVSKI : MSHA has been sanpling out- by
areas, designated areas and non-desi gnated areas, on an
annual basis for the past 20 years, okay? Operators have
been sanpling binmonthly. And, you know, we've been
| ooking at that data consistently where there have been
t housands and t housands of shifts sanpled. And every
time we've | ooked at those sanples, we see very few
i nstances, especially in our sanples, where you have
concentrations that come close to 1 mlligrams. W have
not identified out-by areas as being problens. That
doesn't nean that we're not sanpling. W are sanpling
them and we are targeting other |ocations.

Now to respond to your question about out-by
wor kers having CWP, well, we really don't know whet her or
not those out-by workers have worked their entire m ning
career in out-by areas. Mst of the dust that we see, as
wel |l you know, is where coal is being mned. That's at
t he nmechani zed mning unit. Those are highest dust
concentrations. But as you well know, the rule does
require for the panel is alnmost all the way out now. So
summer is comng on. So it will be about 80 degrees or
plus on that face. And we've got soft bottom sonetines,
and that mud will build up on the feet. You ought to try
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to work in an environnent |ike that with a foot bal

hel met on your head, basically.

We' ve got enough stuff on us now and we're going
to add sonething el se. And people have told ne
visibility is a problem an issue, keeping them noist,
the humdity and stuff, you know, from breathing. So
just to say this is what we're going to do, | don't -- |
mean, this needs to be |ooked at a lot nore than it is
bei ng | ooked at, | think. | don't knowif all of you
have ever been around a mne or what. But |'d encourage
you to go do sonething like that and see what it's really
i ke because it's a lot different in our world than it is
in the world you deal with. And | know you try to
address things, but | think we can do a | ot better.

And ny only thing -- the last thing I want -- a
comment | want to naeke is to ne, we need nore sanpling
t han we do now because the mne is treated different when
we got a guy there with dust punps. It's treated a |ot
different. Your rolls of are water better. The sprays
are all made sure they are working when you start. And
maybe we should do that every day, but that's not the
reality.

So I think we need nore sanpling. And let's not
-- let's go bel ow two, not above two. We know two don't
work. | mean, your theory m ght be all right to you, but
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to the average guy down there every day that goes hone

spitting dust out, they're not too crazy about it. And
anot her thing, | think everybody that works in a coal
m ne and every safety conmmtteeman that represents people
ought to at |east be able to read this and go explain to
hi s enpl oyees what it nmeans. And none of us can do that.

So | appreciate your tinme.

MR. THAXTON: Thank you.

(Appl ause)

MR. THAXTON: TimMller.

MR. T. MLLER  Good afternoon. M nane is Tim

MIller, MI-L-L-E-R |'m president of Local 5138 UWA.
| also serve on the state mning board in Kentucky. |I'm
here to represent all mners. | don't want to dissect

and make any difference in mners. All nminers are

m ners. | worked nyself non-union for 18 years. A |ot
of you guys are hearing information today from guys that
have basically worked in union settings. | worked in a
non-uni on setting for 18 years at a longwall. Had two

| ongwal | s there, one underground m ne at one tine.

One thing that | want to nake everybody clear is
that on a MSHA day, when you have sanpling and you have
average sanpling on the MSHA day -- it's what they called
it in a non-union setting -- it's a perfect world.
Everybody needs to understand. All the sprays worked.
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Al'l the dust was taken care of on those days.

So when | think about the people that are
working in the non-union mnes that basically are
voi cel ess, and you're tal king about single sanple days
and doing away with the other four days, then it just
tells me that they're going to | ose 80 percent,
basically, of the time that they have a decent
envi ronment to work in.

When MSHA wal ks away, whet her you inpose
airstream helnets, if you do that -- those airstream
hel mets are expensive. Non-union operators are not going
to have those things subjected to danage every day. And
they' |l be there when your inspectors are there, when
MSHA personnel is there. Those things will be on the
power center when MSHA is not there.

There is no way other than continuous nonitoring
that you can correct this problem This is an ongoing
problem It has been going on for as long as tinme. W
all know that. As |long as there has been a | unp of coal
to m ne, there has been people dying from Bl ack Lung.

It's obvious that with the continuous
monitoring, it's a no -- you can't fool the system guys.

You just can't do it. If you're nmonitoring it
constantly, then you get a constant read-out. W al
know t hat when we drive down the highway, speeding down
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t he hi ghway, you' re constantly | ooking for that state

trooper. [It's the same way in an underground m ne, okay?

But if you have those radar detectors sitting on the
side of the road that's shooting your speed, you don't
know, and you see that helicopter and you don't really
know what is going on, you drive the speed limt.

If you're constantly nonitored, you'll do what
is right. If you're not constantly nonitored, you're not
going to do what is right. And |I'm not here today to say
that everybody is bad. But | do know with experience
i ndi vi dual people -- sonetinmes you have to protect them
fromthem selves. And coal mners are no different than
anyone. Wth these airstreamhelnets -- they |ook like a
fireman's helmet -- you get in a situation where you're
in low code and you have those things strapped on your
back, you lose all flexibility in the neck. You
basically have restricted vision, restricted breathing.
The fog is unbelievable, the condensation on them and
you can't use those things.

|"ve tried to use those things before, and |I've
talked with a | ot of people on our longwall that tried to
use those in the past. And again, they all ended up on
t he power center stored away. Guys just could not use
t hem

We' ve had the black box before on our |ong wall,
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had trouble with getting it nounted in the places that we

wanted it nounted, things of that nature. Joe Maien cone
down and | ooked at that before. |1've got personal -- |
guess personal experience with some of the things that we
tal k about. Once you have exhausted all your

adm ni strative controls and all your feasible engineering
controls that we tal ked about today -- noise conservation
is something that MSHA has really been big on over the

| ast few years. And we had a shear that was out of
conpliance on our longwall. And basically, what happened
with that is once the conpany had exhausted all their
avenues, then they requested a P code.

You know, MSHA has never -- at that tinme, you
know, MSHA never handed a P code. And so we were tied up
in legal red tape with this P code for nonths and nonths
and nmont hs whil e guys were bei ng exposed every day to the
noi se. And, you know, MSHA wasn't going to give a P code
to this district that we work in here first, is what I
was told. And so when we tal k about exhausting all of
our controls, you know, then that really gets into sonme
gray area. And | hope that everybody renenmbers about the
P codes and the noise conservation and all that and what
that really actually does.

And | think we're all, whether we like it or
not, are taxed with each individual mners' health and

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

104
safety. |It's as sinple as that. And | think that as far

as the health of a mner, there is no doubt that Bl ack

Lung is still here. It's still prevalent. The safety of
the mners -- the airstream helnets definitely inpair a
m ner. There is no doubt. But when you put the constant

nmonitoring systemon a mner, then you force everyone to
conply. [It's black and white and as sinple as that.

You don't have sone cal cul us expert -- you'd
have to be a cal culus expert, | think, to be able to do
sone of these formulas. We're tal king here today, and
everyone here says, you know, your rules and your new
proposals are going to subject mners to four tinmes nore
dust than they're subjected to today.

Now | can't sit here and draw this up and do the
proper math to show you that that's case. But no one
here today can tell us that that's not the case. So if
we have constant nmonitoring, it |ooks |ike a no-brainer.

Now | hope that we're still not tied up in an
age where basically we're worried nore about dollars and
cents and corporate greed and the al m ghty dollar. |
know t hat coal conpanies are powerful entities, and
understand that they also have a say, especially dealing
with state rules and regulations in our state we deal
with with the operator every day.

But again, it's obvious. Constant nonitoring,
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and your problemis over and solved, and there will be no

nore need for all these neetings that we're having today.
| appreciate your tine today.

MR. THAXTON: Can | ask you one questi on,

pl ease?

MR T. MLLER  Sure

MR. THAXTON: You' ve stated that use of the
continuous dust nonitor would take care of it. Everybody

woul d be protected every day. Wearing the continuous
dust nonitor, though, you also indicated that it's
because we have MSHA days because MSHA is there and it's
li ke the police being there to | ook over. Why do you
think wearing a monitor just by itself would substitute
for MSHA presence? A nonitor is just another piece of
equi pnmrent that could be taken off and put over on the
power center or left outside when MSHA is not there.

What nekes you believe that just having a continuous dust
nmoni tor avail able for each mner is going to force that
it would actually be utilized in the manner in which it

is designed?

MR. T. MLLER Well, first of all, I think the
continuous nonitors -- the apparatus that we've been
| ooking at pictured in here -- it's basically contained
in your canp lanp. And it will be on your person with

your canp lamp. And I don't think there is anyway to
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separate that system So if a coal conpany had a

conplete set of canp | anps opposite of those for their
m ners, | think that would be exposed. | think that it
woul d be absolutely inpossible for you not to be

noni tored every day.

When | tal k about MSHA days, | want you guys to
understand what |I'mtal king about. When you know t hat
you're going to be sanpled by MSHA or that the conpany is
going to be doing their own sanpling, things are
different on those days, especially in a non-union
operation. Totally different. Al the bells and
whi stles are there. All the bells and whistles are
there, and they're working that day.

But on those days that you're not dust sanpling,
those bells and whistles don't necessarily have to be in
operation. And |I'mtalking about water in the hallways
and all that. |'ve been subjected to that many ti nes.
Over the years of being a non-union mner, |'ve watched
peopl e take the dust punps with the conpany when the
conpany is supposedly are running the DAs, the designated
areas, and maybe taking sanples in the return. [|'ve seen
those things gathered up and taken to the intake. There
is no doubt. And |I've seen that happen before.

We' ve seen all kinds of things happen when an
i nspector cones in to run his dust and | eaves his punps
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and goes back outside and waits until the end of the

shift. There is all kinds of avenues for fraud there.
And you give people a |lot of |eeway, and maybe in sone

i nstances even make crim nals out of otherw se people

t hat woul d be honest. But | think with the continuous
nmonitori ng systemon the canp | anp, the apparatus that we
| ooked at today, it's a no-brainer. It's absolutely --
you' Il make everybody conply.

And | go back again to saying, you know, when
you see the state trooper down the road, you know you're
speedi ng, you definitely slow up. The damage is done,
guys. Like this P code |I tal ked about with the noise
conservation and things |ike that. You continue to
expose people through all the red tape. It can take
eight nonths. It can take a year. And then they say,
well, we've conme up with sonme new engi neering controls
now, so we're going to try these. So we spray our shear

with foam put the foamon it. You know, it stays on

there a week, and it's gone. And they say, well, that
didn't work. It basically dies. Let our mne conpletely
m ne out and expire all their reserves, and we still have

m ners exposed to all that noise over that period of
tinme.

But again, to answer your question -- and |
don't mean to drag this on. But it's obvious. |If you're

Heritage Reporting Corporation
(202) 628-4888



108
continually nmonitored, then MSHA knows what is going on

every day, every mnute, every hour. It's a no-brainer.

MR. THAXTON: Thank you.

MR. T. MLLER  Thank you.

(Appl ause)

MR. THAXTON: Lance M ller.

MR. L. MLLER W nane is Lance MIller of Loca
1613, United M ne Workers. A lot of this stuff we've
been goi ng over and over. And earlier, you tal ked about
t he extenuating circunstances where they could use the
PAPRs or whatever. And people have asked you what that
is going to be. And | -- our mne, we're driving 12,000
feet. And probably the last 40 crosscuts, maybe 50
crosscuts, at 150-foot centers, the coal ceiling goes
down to about 4-1/2 feet, and they're still cutting out
about 3 feet at top. And we have conpliance probl ens, or
have had conpliance probl ens.

Now i s that going to be an extenuating
circunstance or a planned event? | nean, what is -- you
said when they hit rock or sonething |like that, we could
do it. And I'mkind of curious as to is it a short-term
| ong-term pl anned event or what?

MR. THAXTON: The suppl enmental controls is set
up to be a short-termthing. The operator actually is
required in the rules thensel ves that the suppl enental
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measures cannot be utilized for nore than 30 days. |If

they do, then they have to incorporate new controls into
the plan and reverify them

The suppl enental neasures that we're talking
about are designed to take care of things that | ast
three, four days, sonething like that, because the tine
period that it would take to get controls put in place,
verify those controls to get a plan actually approved,
the situation that caused the need for the additional
controls would be over with, and we wouldn't be able to
verify it then as far as worKking.

When you're tal king about what you're saying,
that you're driving the last 30, 40 breaks through rock,
that you're mning three foot of rock, the length of tinme
that that would take woul d necessitate that the operator
woul d have to actually put in controls and verify their
pl an, or they'd have to substantiate that they have
exhausted all feasible controls before they woul d be
all owed to use the supplenental controls.

MR L. MLLER A little bit ago, we were
tal ki ng about our local. W've got |I think a dozen new
Bl ack Lung cases. And nost of these guys -- | know of
only one or two that have worked at other mnes. Sone of
t hem have less tinme than | do, probably 25 years. One
guy is 45 years old that has it, and is pretty healthy.
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And he, by the way, is the one that hadn't worked in-by

very nmuch. And what | have a problemw th is we have

2.0, which nmeans maybe 2.33, which could be 8.0. And if

we're still having this many cases, a dozen at our m ne,
with 2.0, I'd hate to see it -- and I don't think we
should see it -- go on higher and allow themat 2.3, the

8.0 because even with measures, as everybody has pointed
out, there are going to be people affected by it that my
or may not have the respirators or something |like that.
And | think it's just going to send it on higher.

And personally, | just feel that this is wong
to keep going higher and higher with these dust
standards, and that if anything they should be taken
lower. And | know there has been a |lot of talk about the
continuous nmonitoring. And at least if those were
around, whether they were used every day -- but at | east
that you could send them out and there would be, | think,

| ess chance of any fraud or deception or anything of that

sort.

Thank you very nuch.

MR. THAXTON: Thank you.

(Appl ause)

MR. THAXTON: Let's take a break until 12:45,
just about 20 m nutes. Butch O dhamw |l be the next
coment er .
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(Wher eupon, a short recess was taken.)

MR. THAXTON: Can you guys hear ne? Can you
hear me now? COkay. Qur next commenter will be Butch
O dham

MR. OLDHAM M nane is Edgar O dham
OL-DHA-M Jr. First, we'd |like to thank the panel for
the opportunity to speak today. | appreciate that. But
al so, | conme before this commttee today in opposition of
the proposed rules. As | watch what is going on within
MSHA t oday, it bothers me with the direction they're
going in. | recently attended the public hearing
regardi ng the use of those rules that absolutely made no
sense to me when it was clear that petitions that are
presently in place at various m nes provide nuch nore
protections than what it is being proposed.

Is MSHA on sonme kind of m ssion to prove their
| oyalty to coal conpanies? Because they're definitely
proving to the m ners across the country they're not on
their side. Most people have the opinion that less is
sonmetinmes better. But that isn't the case when it cones
to sampling for respirable dust that our nation's mners
are bei ng exposed to.

| know from first-hand experience how t he dust
sanpling process works, how it has worked in the past and
how it is working today, with the w despread cheati ng
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t hat has taken place and the way m ners have been cheated

out of the precious years of their lives due to working

in excessive dust. | know from firsthand experience
because | nyself ama coal mner -- | had to breath the
dust. 1've worked in the coal mnes. |'ve been behind a

m ner when there wasn't a scrubber on it, when it was so
bl ack you couldn't even see the end of the boon, when you
had to change your dust filter in your dust mask two and
three times a day.

So I know what the exposure is. | don't have to
guess. |'ve been there. As the old boy says, |'ve been
there and |'ve done that, and |I've paid for it because |
don't breath like |I used to either.

So what MSHA in ny opinion is proposing is just
anot her way for the coal conpanies to deprive niners out
of a working environnent that is as dust-free as
t echnol ogy can provide. The technology is only avail able
only if the coal conpanies use it and only if the
regul atory agencies require themto inplenent it. You
know, it appears to ne we've allowed technol ogy for
production to overrun the safety factors that we have
here. W' ve put high voltage mners into the m nes.

We' ve put high voltage longwalls in the mnes. W' ve
done all this stuff to get production up. But we've |et
it slide on howto protect the mners when it conmes to
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dust because we all know that the nore power you put on

the mners and the faster you cut that coal, the nore
dust that's generat ed.

And, you know, 1've seen the guys in the m nes
t hat have to work on these longwalls that has so nuch
water on themthat they have to wear rubber boots, |ined
suits, and everything else just to keep theirselves dry.

And, you know, maybe you're controlling dust, maybe
you're not. But those guys are paying a price for it,
guys, believe ne. And the technol ogy, you know, shoul d
be worked on to help those guys. They hate to go to
work. |'ve talked to themthat's on the | ongwalls.

When you have to put boots on and tape yourself
all up to keep from getting soaking wet and worki ng every
ni ght, the job becomes m serable. [It's not a job
anynore. |It's just sonmething you have to do to provide
for your famly.

We t hought and we expected that when we asked
MSHA to take over the dust sanmpling programthat we the
mners we're going to receive a better dust sanpling
program and one that would be a nodel for not only this
country, but one that other countries would want to
follow But instead, what these proposed rules is
witten, mners will no doubt get |ess protections.

We t hought in our discussions with MSHA
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i ndustry, and others that we were working toward a

continuous sanpling program only to find out we were
going to get |ess sampling than we had before. | am
sorry to report to you today that this isn't the type of
program we were | ooking for. Coal conpanies don't need
any hel p devising ways to beat the system Just

remenber, they wote the book on it. Besides, MSHA is
supposed to protect the m ners' best interest and not the
coal conpani es.

We have all too often w tnessed the
mani pul ations that have taken place on what we cal
sanpling days versus non-sanpling days. W have seen
conpani es require that the curtains be hung up properly,
that water sprays be checked after every cut, that
cutting bits be checked and changed after every cut, that
m ners be renmoved fromthe return side of the section so
they won't be exposed, and mners being switched out in
order to reduce their exposure.

Then on non-sanpling days, managenment didn't
care where you were at or what you were doing. It really
upsets nme when a senior official states -- when MSHA
states in the newspaper that the union doesn't understand
that the union's criticisns are based on an old way of
t hi nking, and that MSHA is | ooking at requiring better
dust control plans. That statenent alone should be a
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slap in the face to every working m ner across the

country who is working underground or on the surface that
are being exposed daily to the respirable dust.

What | would say to MSHA and this official is
where in the world have you been in the | ast several
years while mners were being exposed to this dust? Wy
haven't you required adequate dust control plans that
work to protect miners instead of plans that just get by.

Your agency is as nmuch to blanme for mners contracting
Bl ack Lung di sease as anyone because you haven't required
dust control plans that work, only ones that provide
m ni mal coverage and, like | said, plans that just get
even -- that just get by, even though your agency had the
power to require nore.

You made the statenment that there are better
pl ans out there. So whether this rule passes or not, we
are expecting to see nuch better plans being inproved
fromyour agency. Wiy is MSHA so hell bent on ignoring
what Congress required in the Mne Act, where mners
woul dn't be exposed to anything greater than the 2
mlligrams? Are we off on sone m ssion of our own to
just do whatever pleases the person in charge at MSHA,
whether it is in violation of the Mne Act or not?

M ners were | ooking for and expected MSHA to
cone out with a rule that required full shift sanpling.
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Many miners that | have spoke to continue to ask why

doesn't MSHA sample for our full shift because we are now
required to work 10- and 12-hour shifts a day. It seens
as though as soon as the dust punps are turned off and
coll ected after an eight-hour sanmple, it's taken -- that
the eight-hour sanple is taken -- it's no holds barred,
and now |l et's run sonme coal

Anot her issue that | would like to discuss is
why shoul d our tax dollars be spent on creating an
advisory commttee to look into better ways and
technol ogy to protect mners fromrespirable dust and
Bl ack Lung di sease that MSHA isn't going to listen to
anyway. This rem nds me of a news program called, "The
Fl eecing of Anmerica."” The advisory conmttee wasn't sone
one-sided commttee that travel ed across the country
trying to sell their program They were a group of well-
educated and talented individuals trying to | ook at ways
to help mners fromcontracting Black Lung di sease.

The advisory commttee was charged wi th making
recomendati ons that would inprove dust |levels in the
m nes. Yet MSHA has virtually ignored their
recommendati ons, the sane way they are ignoring the coal
m ners across the country.

| apol ogi ze for not having anything positive to
say about these proposed rules. And |I'm sure by the end
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of the public hearings, you and your agency will get the

message that mners aren't going to sit idly by and | et
you destroy what little protections they presently have.
They want and deserve better than what you have
proposed. Now it's your job to go back to the draw ng
board and create rules that truly protect the m ner and
not the conpany.

Al so, at the public hearings that were held
several years ago, you saw mners that were there to
testify that were non-union enpl oyees. These m ners canme
directly fromwork, and their faces were black with coal
dust. At that time, you asked -- at that time, they
asked you to help themout with their dust problens at
the mnes they work at. And even today, you have fail ed
them and this rule will fail them too.

One thing 1'd like to also conment on is over
the items in the dust rule becom ng policy. And |I'm sure
t hat anybody that has been on the safety commttee and
anybody with MSHA that gets the program policy manual and
sees how many changes of policy conmes through there and
how many you get in the mail understands why we're so
afraid of this rule because policy don't work because
whoever is in charge can change policy. And when things
become policy and you get the program policy nmanual, and
it is always an interpretation of the next guy in |ine,
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it becones a problemfor us.

Al so, you tal ked about the continuous dust
monitors. We tal ked about why we woul d want the
conti nuous dust nonitors, why we woul d not want that
i nstead of an MSHA sanple. Well, to us, the problemis
real sinple, why we believe that if this continuous dust
nmoni tor does what it says and what it is designed to do,
that we al so understand it has got a downl oadabl e feature
on it. And just as you require records for the hoist,
just like you require records for the preshift, these
dust sanples can be downl oaded and becone a record at the
m ne al so that can be sent to MSHA or anyone in the
country.

So people can | ook at what m ners are being
exposed to. Then they can get a confidence |evel of
exactly what is going on in these mnes on a continuous
basis. It don't hurt to keep -- you know, do a preshift
every day so they can keep a record of these dust sanples
every day. Then we will truly know what is goi ng on.

Al so, under the proposed rule, you know, the
guestion has been asked nmany tinmes can the operator go
over the 2 mlligram standard before being cited. And we
all know that a m nimum can be 2.33 before he can be
cited under the proposed rule. N OSH and the advisory
committee have both reconmmended that the standards be
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| owered, not nore. But even at the 2.33, how nany nore

m ners are we getting exposed?

And |i ke you said, maybe sone people are being
over exposed by doing the averaging of the sanples. But
we know we've got a 2 mlligramtoday, and then let's get
t hat under control before we try and raise it to a 2.33
or anything else. And we truly believe it should be
| ower than that anyway.

Under the old rule, isn't the purpose of
conducting binonthly sanples to see if the dust plans is
nmeeting what it is designed to do? So now we're going
froma binonthly sanple to a quarterly sanple. How can
this be better than before? Like | said before, less is
not better.

One point 1'd like to make i s what about these
smal | er non-union mnes that are all across eastern
Kentucky? They don't even pay for the violations that
are issued to them | et al one incorporate increased
engi neering controls. But they continue to operate, and
MSHA allows themto do so. You all know that as well as
| do, in the ability to pay. How many times have we
heard that with violations? This is just a small coal
operator. He can't afford this. Let's |et himhave a
reduced violation here. But now here is Peabody or sone
ot her conpany that's a multinational corporation.

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

120
They' ve got the ability to pay. So what? Those m ners

there can pay their part. But these little guys can't.

You know, it's ridiculous. |If you're in the
coal m ning business, everybody ought to be treated the
same, whether you are a non-union mner working for $5 an
hour or sonmebody at Peabody working for 15. You know, |
don't understand, and never w Il understand, where that
anal ogy conmes from

Al so, the point you're mssing is that mners
are looking for a single shift sanple without all of the
ot her bells and whistles and fornulas included. They're

| ooking for | ess dust exposure, not nore. Mners are

contracting Black Lung today at the 2 m|ligram standard.
And at the |east, your proposal will allow the 2.33,
like |I said before, before the conpany will be even

cited. This proposal would not reduce Bl ack Lung. G ve
the working mner the benefit of the doubt, not the
conpany.

And just for ny benefit, how many of you on the
panel has ever worked at an underground m ne? | haven't
met one of them

MR. THAXTON: You said m ne.

MR. OLDHAM Coal mine then. Let nme restate
t hat .

MR. THAXTON: Were general mners, and |'ve
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worked with the agency 32 years. And the |eadership of

MSHA probably has a conbined total of 100 years m ning
experience. And we have all sorts of underground m ning
experience to draw on these rules. And | think I'm

uni quely qualified to figure out what part an industrial
hygi eni st plays in the overall schenme of rul enmaking and
dust control and what part mners play. So | think we've
got that covered.

MR. OLDHAM | appreciate it. But | hope you
under stand that m ners understand what part of |ess dust
they also want to breath, and not nore. Thank you.

MR. THAXTON: Thank you.

(Appl ause)

MR. THAXTON: Dan Ski nni e.

MR. SKINNIE: Good afternoon, gentlenmen. Dan
Skinnie, S-K-I1-N-N-I-E. [|I'mpresently the chairman of
the safety commttee at Local 2161, southern Illinois. |
just have a few points and a question. On these dust
monitors, instead of having a provision for them they
shoul d be mandatory. We've been haggling over these for
years. | nean, let's get it on the show The technol ogy
is there. Put it in |aw because it ain't going to happen
if you don"t. You know that as well as | do.

We need nore sanples taken by MSHA and nore
inspectors to do it. The ones we got now, you know,
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they're strapped. | nean, they haven't been hiring any.

And | realize they ain't going to get to it if they
don't hire sone nore inspectors.

We need to |lower -- instead of having that 2.33
before you can cite it, we should put it at 1.67, or you
can cite it at 2. | nmean, if that's the reason you're
doing it. Is that for the error? |Is that how you got
that figured on 2.33, figuring the error in it?

MR. THAXTON: Yes, it's been counted. Go ahead.

MR. KOGUT: Yes. It's to allow for neasurenent
error. That's right.

MR. SKINNIE: Also, these rules should be plain,

whi ch an everyday m ner can understand. You know, that's

who it's for. It's not for some guy sitting in an office
or whatever. |It's for the mners. And one question |I'd
have -- | heard Dennis Boehm tal ki ng about the

feasibility of these engineering controls and how it is

determined. |Is there economcs figured into this, on
feasibility? | mean, if something costs $100, is that
too nuch? O how do they -- does that have anything to

do with the feasibility?

MR. THAXTON: Not with the controls we work with
today, right? Anybody want to respond to that?

MR. REYNOLDS: Let nme read you what it says in
the preanble. It says -- it's based on the conm ssion,
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t he Federal M ne Safety and Health Review Comm ssion, a

case. And what they look for is -- the conm ssion itself
-- that MSHA nust assess whether the cost or the control
is disproportionate to the expected benefits and whet her
the total cost is so great that it is irrational to
require these to achieve those results. So cost would be
an el ement.

MR. SKINNIE: So in other words, if sonething
costs $1,000 and you can fix it permanently, and they
t hought it was too nmuch, it wouldn't be fixed, whereas if
it were $5, it would. | nean, is that what we're saying
here basically?

MR. REYNOLDS: Well, they would also | ook at it
in relationship to the reduction in dust. | nean, if
it's sonething extrenely expensive and it doesn't provide
much of a reduction in dust, they probably woul dn't
require it. But, you know, it is an elenent, in response
to your question.

MR. SKINNIE: AlIl right. Thank you. You know,
we' ve heard several speakers here today, you know, and a
| ot of them have repeated their conplaints and issues.
And, you know, sonetines sone people m ght feel that
we're beating a dead horse. But, you know, something in
this manner | really feel needs beating. Probably if you
took a poll of people in this room | don't know if you'd
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find one that agrees with this rule in its entirety. And

by no neans am | a genius or anything. But, you know,
sone of it may be because we don't understand it. |
mean, | don't understand a lot of it. That's ne.

That's all 1've got, if anybody has any
guesti ons.

MR. THAXTON: Ckay, Dan. Thanks.

(Appl ause)

MR. THAXTON: Russ Stilwell.

MR. STILWELL: Good afternoon. M nanme is Russ

Stilwell, S-T-1-L-WE-L. | live in Booneville, |ndiana.
| worked in the mnes for 12 years. |'ve been with the
M ne Workers for the |ast 20. | also served in the

| ndi ana General Assenbly. And | only point that out
because nost things affecting mne, mne safety and al
|"minvolved in in that aspect. And nmany niners across
the state of Indiana, because of that position, also
gquestion me fromtine to tinme about |aws that --
sonetinmes they think they're state |aws, but they're
federal |aws, and we get that all the tine.

So | cane down today particularly to get nore
information on what | could and then to try to make sense
of what was proposed here. And | did a pretty good job
when you all finished your presentation. And then when I
heard M. Maien's presentation, | believe it is, |I'm

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

125
like, well, I didn't do such a good job in the first part

of the presentation. And then when | heard all the other
presentations, |'ve conme to the conclusions |'ve got a
| ot nmore questions than | have answers, if | nmay.

The first thing I1'd like to ask -- and | think
know t he answer. | just want to verify it. Under the
dust control regulations that MSHA does currently across
all the mnes in the country, are there any states that

do duplicative type work?

MR. THAXTON: | don't know of any state that
actually --

MR. STILWELL: So nost of this -- so nost of the
burden is placed on MSHA. | know that we have safety

enf orcenent in other areas of mning safety, that many
states do equal or sonetines superior. But clearly, many
states do equal what MSHA does in the process. But in
dust regulation, it is primarily the MSHA, is it not?

MR. THAXTON: That's correct.

MR. STILWELL: The second question | have -- and
| was going over the -- and | was on the Internet,
actually. Why would I be doing this on a Saturday
evening. And | was curious. And when | found 105-
proposed rules, my printer ran out of paper at page -- |
think it's 17. But | marked up a couple -- and | really
didn't go back. | was tired and I was ready to get hone.
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| went back and | marked out a couple of questions here,

and | think it's under the preanmble. O [|I'mnot sure if
it's -- what you called that. But it says, consistent
with the Mne Act, this proposed rule preserves the

pri macy of engineering controls. |[I'll give you a page,
but I don't know if there is page numbers on that.
Seventy-six is where it's at.

But my question is pretty sinple. [It's just the
one sentence I1'd |like to have an answer on. To the
extent they are technologically -- | think | understand
what that neans -- and economcally feasible. Now
technologically feasible I think I understand can it be
put -- inmplenented with reasonabl e technol ogy and current
use. What | don't understand is what does it nean,
econom cally feasible. | don't understand that. And |et
me preface that to say is economcally feasible -- say
" ma coal conpany operator who has very limted
resources, and it's not economcally feasible for nme to
i npl ement this versus a coal operator who has deep
pockets that it is economcally feasible. How does MSHA
define econom cally feasible? | couldn't understand that
one.

MR. THAXTON: | think Larry -- Larry gave you
the | egal answer of it.

MR. STILWELL: Well, | understand --
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MR. THAXTON: Wait a m nute now. We ask the

guestions here. Let us respond here. The goal can't be
wholly out of line with the benefit. Now nuch of this
has to be dealt with on a case by case basis. | don't
know any control where you said that it's not
econom cal ly feasible. Maybe the panel does, for dust
control .

MR. REYNOLDS: The only kind of control that I
woul d see as being possible to cone under an econom ¢
determ nation at this tinme would be that we determ ne
that there needed to be a change in the mne itself, such
as sinking a new air shaft or reorienting the m ne
conpletely so that you would be able to get better, say,
air flow, or you would have to change the water flow and
the water pressure that's available. Something |ike that
may cone in and say, well, that's not feasible at this
time. But it nay be something that we build into the
program so that maybe a year from we woul d expect the
m ne to have that in a place because they would be in a
position to do that.

MR. STILWELL: Okay. It was an honest questi on,

| mean, just looking for a candid answer fromthe

guestion. | really nmeant that very sincerely.
Oftentines, even the things that I did in the state
house, if | put economcally feasible, |1'mgoing to get
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drilled because soneone is going to say what do | nean

and |'mgoing to be conplied to give them an answer. And
| was | ooking for the same type of answer. And if |
understand that correctly, sone sort of a manifestation
of a large expense, but nore so than that. They're going
to have to change the way the nmne by itself may have to
oper at e.

MR. REYNOLDS: That's true. | nean, even to the
point of if we walk on a longwall and it's a | ong wall
that, say, does not have the npbst up-to-date technol ogy
on renote noving of the shields -- to cone in and say to
sonebody that that's a way of preventing people's
exposure downwi nd, that's a $24 mllion expense to
replace the longwall. It may not be able to be done on
this panel that you're working on because you can't stop
in the m ddle.

MR. STILWELL: Okay.

MR. REYNOLDS: It may be sonething that you say
prepare for the next one or the next panel down. It's
not -- like |I said, nost of these things, when we nake
those determ nations, it's reviewed every six nmonths. So
what we say is not feasible today doesn't necessarily
mean it's not feasible tonorrow or down the road.

MR. STILWELL: Okay.

MR. REYNOLDS: It's an ongoi ng process. So
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econom cs do figure in. Like I said, it cannot be wholly

out of proportion to the benefit that you're going to
derive fromit.

MR. STILWELL: Thank you. The second question
that | had -- and I'"m confused to the degree that when I
wat ched the presentation earlier -- is it 2 mlligrans
that are the allowable fromthe '69 act? O then | heard
M. O dham speak just a few m nutes ago that that's
really 2.33. And then |I heard Joe Mien speak very, very
early this nmorning that that really can be eight or nore.
And | guess ny answer is | really am confused fromthat
perspective. \What is it?

MR. REYNOLDS: Two.

MR. THAXTON: The standard is 2 m|ligrams.

MR. STILWELL: Okay. Let nme ask you this then.

If the standard is 2 mlligrams -- and as |I'mreading
this register -- and | didn't mark this until | got here
t oday because | never really noticed it. But then it's

on that sanme page down here. And | understand that it
said it's 2 mlligrams. But then the paragraph right
bel ow t hat says, using the engineering environnental
control paraneters, the proposed ventilation plan at

| evel s not exceeding 115 percent of the quantities
specified in the plan. So is that allowable standard 115
percent of the 2 mlligranms?
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MR. THAXTON: No. The 115 percent relates to

t he dust control neasures, that is, the quantity of air,

wat er - -

MR. STILWELL: Okay. So that's not related to
the 2 mlligrans what soever.

MR. THAXTON: No, it is not.

MR. STILWELL: Okay. Thank you for that. Then
| guess lastly -- because it would be repetitious, and I

don't want to be repetitious from many of the other
peopl e who spoke over here. But getting down to the
continuous dust nonitors that nmany peopl e have spoke
about, is there a reason that -- | understand that

they' re all owabl e under this proposed rule, and I
under st and that nost people -- and |'ve even seen heads
nod up here just |like these are really good things, and
these would really give us an accurate nmeasurenent so we
can really control the dust and make sure that our
procedures are conplied with in the mnes that you're
governed to provide safety for the m ners.

Is there a reason that these aren't required
under these proposed rules if they're as good as npst
peopl e agree that they are.

MR. THAXTON: Well, they're in the prototype
stage being tested right now. The rules would
accommodate those if they are devel oped and becone
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commerci al ly avail abl e.

MR. STILWELL: Then can | ask you this question
from MSHA' s perspective or NIOSH s perspective, if it
will. Wien is it anticipated that those woul d becone
commercially avail able, and what would be -- and then the
second part of that question, what would be the driving
force to nake them comrercially avail abl e?

MR. HEARL: | can answer part of your question,
| think. Currently, those units have been tested in a
| ab setting only. They've successfully been tested in a
lab setting. And at this point, over the next two
nont hs, they're taking the units out to underground m nes
to test themout in the mning environment. So it's
hopeful that they'll performwell under real m ning
conditions. But obviously there is no guarantee that
they will. They m ght need to cone back and do sone
addi tional work with it.

That testing is expected to be conpleted by
August of this year. Commercialization would be a matter
of market forces driving the personnel to manufacturer
units.

MR. STILWELL: Okay. So would it be fair to say
if these -- if the results, including what | cal
tinkering you m ght have to do to get those to the
st andards working in the real world of underground m nes,
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is as good as you anticipate they nmay be in the

| aboratory, that it would be feasible at some tinme by the
end of this cal endar year, all things equal, if they

wor ked as well you anticipate, that they could be
avai l abl e for comrerci al operation?

MR. HEARL: | couldn't really speculate as to
how |l ong the industry that would be producing them the
conpany that would be producing them would take to tool
up to --

MR. STILWELL: | understand. The market
conditions woul d have an effect on that as well.

MR. HEARL: What | can tell you, though, is if
t hey are successful, we would be basically, you know,
| aunchi ng them out and saying private sector can do your
thing after the testing would be conplete. The earliest

t hat woul d be would be August.

MR. STILWELL: | understand. And then they are
-- if | understand this correctly -- another question,
but I want to make sure that this proposed rule all ows
for the use of them |Is that correct?

MR. NICHOLS: That's correct. And we have a
whol e series of questions asking for coments on how t hey
ought to be used.

MR. STILWELL: Then the comments then under this
here, would it not be wise to -- well, this other
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guestion precedes. Oiginally, this was a 60-day comment

peri od.

MR. THAXTON: Ninety.

MR. STILWELL: No. It's always a 90-conment
period. March to July is 90 days then, the 90-day
comment period. Wuld it not be within the perusal of
MSHA t o, nunber one, extend the comrent period or review
a combi nation of what NIOSH is tal king about for these
nmonitors to perhaps cone out and say that upon such and
such effective dates that these are going to be mandatory
in mnes. And if you will, et me give you an exanpl e of
anot her industry that said this just can't work, and
that's the auto industry, which is doing a pretty good
j ob over the last 10 years of producing cars in Anerica.

| think they said we can't produce cars with air
bags because it's not feasible. | think they said that
we can't get 30 mles to the gallon out of any car. And
t he governnent set standards and a date and says you
will, and they did. They did the same thing with air
bags. And we're dealing with people's |ives under those
situations, and we're dealing with the oil crisis we had
in this country.

| would like to ask MSHA if you woul d be
agreeable -- would you | ook at inposing using these
personal continuous dust nonitors at a given date that
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this is going to be the rule of the industry, and every

m ner is going to wear one so that you can nonitor that
on a 24/7 daily basis?

MR. REYNOLDS: Actually, Russ, M. Stilwell, we
are asking for comments on that. | nean, that's a very
good suggestion. And other things we'd like to hear in
conmments or we're specifically asking for in coments is
exactly how would it be used in the m ne, what m ners
woul d wear it, who would have the authority to stop
mning or do things differently in the mne. Wuld it be
the mner? Wuld it be the operator? Wuld it be the
supervi sor?

We're really | ooking for specific answers to
t hose questions and suggestions on how to do that. And a
del ayed date -- | nean, that's a very -- you know, we're
wel com ng your comments.

MR. STILWELL: Well, my comment would be -- and
| haven't run this -- | normally just speak fromthe
cuff, as I amhere as well. But if in fact MSHA scrapped
these rules and said upon a specific date these are going
to be conplied with and set out some proposed rules, in

consultation with representatives of mners and the

i ndustry -- nunber one, | think you'll find disagreenment
about a mandatory use of the personal dust nonitor. But
beyond that, if you conme out with that, | think then you
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woul d find resolution about how they are going to be

used, how the data is going to be used, who does the

nmoni tori ng, when they're going to be allowed in and out
of the section determ ned on the dust quality. But I
think that's sonmething that MSHA should | ook at in a real
clear, decisive way rather than |ooking at these sane
standards. And | think we all agree that Black Lung has
not been eradicated in this country, in due respect that
we all want to elimnate that disease.

| don't question anybody on this panel or anyone

el se that we want that elimnated. | don't question that
what soever. But if we're doing that by the sane
standards that has been in place from'69, |I'mnot sure

how we acconplish that unless we have the npbst accurate,
up-to-date nonitoring available to get conpliance in the
m nes. Wuld that be a fair statenent or am | m ssing
sonet hing? 1'm speaking pretty nuch as a southern

| ndi ana boy that used to work in the coal m nes 20 years
ago. And I'mjust trying to nake sense of this, sir.

MR. THAXTON: We've laid out a nunber of things
that we think would take us a long way to do that. Stop
this averaging of sanples. |If you were here -- were you
here for the earlier presentations?

MR. STILWELL: Yes, | was.

MR. THAXTON: Yeah, well, you said you were,
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yeah. You know, where you average those five sanples and

MR. STILWELL: Sure.

MR. THAXTON: Elimnate that. |nprove dust
control plans -- the current minimumis -- if operators
are producing, they get 60 percent, we sanple them and
get two or less, that's conpliance. W think that's not
right. An approved plan, get themup to where they
reflect actual mning conditions. And we think that's a
step in the right direction.

MR. STILWELL: Thank you. 1In closing, if | may,
| guess my comments would be limted based on the answers
of nmy questions, and | do appreciate those answers. The
personal dust nmonitors, | think that's something that
MSHA not only -- obviously, you've |looked at it because
you've nentioned it in the proposed rules. [It's just
like -- to me, it's no different than when we're having
tens of thousands or hundreds of thousands of people
killed on the highway system back in the '70s and ' 80s
and '90s, and the auto industry said we can't stop it.
And we elimnated it to a | arge degree because certain
agencies in the federal governnent came out and said you
will do this.

And | think the sanme thing can be said of MSHA

If you'll come out and say you're going to do this, and
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then work with the industry and a representative of the

workers to set the standards on how this new technol ogy
is going to be conplied with in the mnes, then we'd have
| think a win, win, win -- MSHA, operators, and the
representatives of mners, a trip win situation where we
eradi cate Bl ack Lung, reduce the dust |evels, and you'l
have the nobst up-to-date conpliance that we can have.

So with that, gentlenmen, | appreciate the
opportunity to be down here, and thank you for comng to
Evansvil | e.

MR. THAXTON: Thank you.

(Appl ause)

MR. THAXTON: Dave Cantu? Dave is not here?
Mark himoff. Steve Earl?

MALE SPEAKER: He's not here.

MR. THAXTON: David Acker?

MALE SPEAKER: Dave is not here.

MR. THAXTON: Sam Sukey?

MALE SPEAKER: He's gone.

MR. THAXTON: Greg Young?

MALE SPEAKER: Greg Young is away.

MR. THAXTON: | believe it's Frank W nstead.
MR. W NSTEAD: Here.

MR. THAXTON: Frank is still here.

MR. W NSTEAD: Frank W nstead, WI-N-S-T-E-A-D,
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25 years experience, United M ne Wirkers safety

comm ttee.

Are you confortabl e?

MR. THAXTON: Go ahead, sir.

MR. W NSTEAD: Again, | guess I'lIl go over a few
t hi ngs that has probably done been over several tines.
" m not agreeing with anything that's above 2 mlligrans,
you know, of course. You've got to understand that right
away. | got a lot of tinme underground, a lot of tinme in
di fferent areas underground, continuous m ner, out-by,
shuttl ecar, pinner. And I know from experience that you
have good days and you have bad days with dust control.
And | think that that would -- the continuous nonitor
devi ce, the one that we seen and the |ike, would be very
beneficial to know exactly what a mner is subjected to
on a nonthly basis.

| think that -- | don't believe right now that
we're getting a good representative sanple of what mners
are subjected to. Do you? As a panel, do you think that
the way that we're doing it nowis a test that represents
the true facts?

MR. NICHOLS: | think there is bigger problens.

| think this averaging of these sanples is a big

problem | think mning at a m ninum - -

MR. W NSTEAD: Say that again. | can't hear
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you.

MR. NICHOLS: Well, I think there is bigger
problenms. | think --

MR. W NSTEAD: A bigger problemthan dust?

MR. NI CHOLS: No, than getting -- your question
was are we getting representative sanpl es.

MR. W NSTEAD: Representative sanples, yea. Are
we getting a true representative sanple of the m ners
t hat are underground? Again, |'ve been underground for
25 years, you know, right at it, in all phases of m ning,
in-by and out-by. And I can tell you that our controls
are effective to a certain extent. But they becone
ineffective if they' re not properly maintained, for
i nstance.

At that tine then, if there is no dust punp in
that area, we really don't know what that m ner has been
subj ected to on an average for a week or a nonth.

MR. THAXTON: As far as whether we think there
is representative sanples, we've said that we don't think
so because sanpling right nowis only required --
operator sanples have to be collected at 50 percent of
normal production that has been reported on the previous
bi monthly period. MSHA sanples only have to be coll ected
at 60 percent of the average of 30 shifts.

We' ve got dust control paraneters that are in

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

140
pl ace, but they are the m ni num paranmeters. And

general ly speaking, nmost times when we're sanpling, those
paranmeters are bei ng exceeded, either a little bit or
quite a bit. So to say that we're getting sanpl es that
are truly representative of what happens in each and
every day, no. That's why we're saying that we need
these rules, is because we need to address those
situations like we had in the exanple today.

One shift, sonebody is exposed to greater than 3
mlligrams, three shifts less than 1 mlligramor |ess
than two i ndeed, and then another shift of somebody being
exposed to greater than three, your average is still 2
mlligrams. That kind of situation, while it may
actually represent what was nmonitored on those days wth
the conditions that are applicable under the rules as far
as what they have to neet, that's an indication that we
have peopl e exposed on shifts over the limt, and that's
what we think is causing people to devel op Bl ack Lung,
and that's what we need to get a handle on.

So to say we want representative sanples, that's
what we said, yes, we want to do.

MR. W NSTEAD: | respect that. That's what
we're really all after. W're after to protect the
m ners underground. That's our key function. Your key
function, | guess, would be to protect those m ners and
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find out what they are subjected to and try to correct

it.

| think that we can -- just nmy opinion -- that
we can overwite rules. W can wite themto where that
there is so nmuch groundwork that there is big | oophol es
in them you know. You can nake so many words that
sonebody can find a way around them And | don't think
that all operators are going to do that. | think that a
| ot of operators are truly concerned with their workers.

|"ve work for several different conpanies.

But there are sone out there that are not. And
those that are not, will try to find a way around the
rules and that's really the working. So ny opinion is
that don't stop the work. | appreciate all you've done
-- kept nme fromgetting killed probably a dozen tinmes
with your rules. But | believe that we should nake the
rules a good bit |ess conplicated. Make them nore
concise. Spell it out in laynen's ternms. | think M.
Mai en can help you with that, lay it down to where that
it is pretty binding instead of making it so wordy that
sonebody will try to find a way around the words.

| feel like sometimes -- and this is -- | fee
| i ke before the dust sanple conmes about that we do a
little extra preparing underground, water and roadways.
And nysel f, |'ve changed water sprays out conpletely,
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done duct work planing, things |like that, curtains up.

And all of a sudden, boom you know, we'd have a dust
sanple. Mybe it's coincidental. |I'mnot pointing any
fingers. It seenms like it happens quite a bit.

OCkay. Another problem |l had with sanpling is
that it seenms |ike a |ot of people think that if the
sanpl e goes out that we just turn a knob and it's back in
conpliance. Usually, if the sanmple is out -- and this is
just nmy experience -- if the sanple is out, there is not
a whole |ot they can do to get it back in because they're
al ready probably doing what they can. 1It's probably a
pi ece of equipnment. And one particul ar piece of
equi pmrent conmes to mnd. And | had a lot of trouble with
it on the safety commttee because the operators were
conplaining to me quite a bit about it just not working
for them You know, at best it didn't do real good.

| was going sone place with that. But it seens
i ke that whenever it cane tine to sanple that mne --
and | asked for it to be sanpled -- sonething happened on

the run, you know. Baler went down, didn't run enough

coal to get the sanple, things like that. That m ne was
finally taken out. | guess they got scared of it.
But that's pretty much all | have.

MR. THAXTON: Okay. Frank. Thanks.
MR. W NSTEAD: Thank you.
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(Appl ause)

MR. THAXTON: Paul Newt on.
MR. NEWION: Paul Newton, N-E-WT-O-N. And

want to talk to you a little bit about the personal side

of this. | worked in a deep mne for a few years.
quit the deep m ne because of dust. | decided | didn't
want to take the chance on Black Lung. | worked with nen

who were so affected with Black Lung that they coul dn't
work, and they were still on the job. W took -- we done
their job for them \Wen | was a young man, | was down
there. We was able to do their job and ours, too, and
see these guys. We'd just walk them over and sit them
down along the rib or set themon a coal bank or rock
dust, and we would do their work because they coul dn't
wor k any | onger.

And | watched these guys die. They had becone
great friends, some of them and | saw these guys die
with experience -- the trouble of having Black Lung. And
" mnot here to think that you guys aren't trying to do
sonet hi ng about Black Lung. But | think there are sonme
t hings that you maybe don't understand. | realize you
said you had somewhere of 100 years of experience. And,
fellows, I don't want to insult you, but unless you
breath the coal dust, you don't have the experience. You
may have know edge about the dust. You nmay have

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

144
know edge about what -- the being experienced.

But unl ess that dust cones into your |ungs,
you're not experiencing coal mning. And whenever the
dust cones into your environment, then it needs to be
controlled. And if it conmes into your environnent -- if
| can punp in 2.0 into your offices every day for 10
years, and | just keep punping it in and tell you it's
okay, you can breath this much, and you'll be able to
live, you would find you another job because you'd conme
out black every day. And this would be sonething that
woul d bother you. You would either find another job or
you would find a way of getting this dust out of your
envi ronment .

This is what we're tal king about, is getting the
dust out of the environnment. And | know that's what
you're working on. But | feel like that -- and nmaybe
it's a wong feeling. But | sat back there feeling |ike
maybe that you guys are just appeasing us, that you're
just listening to what we have to say. You al ready have
your m nd nade up, and you're not really listening to
what the nmen are sayi ng.

There are several ways | think these things can
happen. But | think you need to listen to the mners
that is working in the environnent. | think you really
need to hear them You need to hear their
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representatives. You need to talk to them You need to

ask what ways can we make this happen. Wy aren't you

i King our program or our assessnment of what we need to
do? VWhat is wong with it? And really want to know.

And | know that's why you're here. You're trying to find
t hat out.

But my question is will you change it if you
findit. O is it already in concrete now and you're
only appeasi ng what we have to say? That's one question
| have. | know that sounds personal to you guys, and |I'm
not trying to threaten anything. |'mjust saying that |
bel i eve that you have to breath the dust before you wll
really understand what -- how it affects you. And
breath the dust. That's the reason | quit, because |I had
a young famly and I didn't want to die a young man and
not be able to support ny famly.

There are several ways -- there is one way that
| think that this thing would happen, just in a viewthat
| have. And it's not an educated view. |'mnot trying
to tell you | have all the answers. But one thing that
we had on the m ner when | was in the deep m ne was a
nmonitor to shut down the machi ne whenever we got into too
much gas. We had the npbst nodern mine in the country.

We had gas, lights, and water, and we had plenty of -- we
only had one |ight, but we had plenty of the other two.
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And whenever that machi ne -- whenever that gas
filled that entry or filled that -- where we had a face
-- it shut the mne. It shut it down, and everybody

knows that it does that. What | wonder is if what these
-- well, these nmonitors that you're tal king about, that
personal nonitor, is there any way to integrate these
things into the machine that you're running. Sure, it's
going to cost something. It is going to cost the mne to
do this.

But we're tal king about |ives here, guys. W're
t al ki ng about nen and wonmen who are going to die if we
don't cut down the amount of that coal dust that they're
breathing. And if we can integrate this in the machine,
that machi ne dies. The machine quits. It shuts off when
this monitor gets so high that it's not applicable for
them guys to be in that area. And | can't see that we
can do it any other way because when the m ne shuts down,
when the buggy shuts down, when the roof holder quits,
they' Il do sonmething. The conmpany will do somet hing.
They' ||l have to because they'l|l have to get that machine
novi ng again to nmake noney.

So they're going to do sonething. And | really
believe that this is the answer, to have sonething that
we can nonitor our environnent on an every day basis to
make this thing. And that's just nmy hunbl e opi nion.
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There is sonmething else. | thought nmaybe it

m ght inpose too nuch on you fellows. But | feel |ike
that 1'd like to pray for you. Maybe you don't believe
in God. Maybe all of you do. But I'd like to pray for
you. | really would. | pray for you, ask God to help
you guys forma plan that would truly help nen and wonen
in our coal mnes. |If that's acceptable, 1'Il do that.

Does anybody reject that?

3

NI CHOLS: Pray for us tonight.
NEWION: Pray for you tonight?
NI CHOLS: Yeah.

NEWION: Okay. |I'll do that.

33 5%

NI CHOLS: Okay. As far as receiving your
comments -- | nmean, we've so far probably heard in excess
of 100 mners testify. The way this works is that MSHA
consi ders every comment that we receive. And as we nove
to the final rule stage, those coments are either
accepted or rejected. But if they're rejected, there is
a full explanation of why the agency did not think that
it had nmerit.

MR. NEWION: Ckay. That's fair enough. So
you'll send out to --

MR. NICHOLS: It will be in the preanble to the
final rule, just like this preanble explains what the
agency is trying to do here. It will cover -- you know,
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if you've got 25 coments on a particular issue, those

will be grouped. But there will be a response witten to
that comment. That's how the agency reviewed it,
considered it.

MR. NEWION: WII you then nmake ruling to change
your rules here or is this already in place?

MR. NI CHOLS: No. These are proposed rules.

MR. NEWION: Ckay.

MR. NICHOLS: And this is part of the process.
We cone out with proposed rules. W have a public
hearing. For this rule, we're having six public
hearings. And then we receive a lot of witten comments.

If you renmenber earlier, | said the record does not
close until July 3rd.

MR. NEWION: Ckay.

MR. NICHOLS: We'll take everything we've gained
fromthe public hearings, the witten coment, and the
commttee will review all of this. And then the
| eadership will make decisions, and then we'll address
all of those coments in the preanble to the rule.

MR. NEWION: COkay. Well, | don't think for a
nmoment that you guys are trying to go with one side or
the other. | don't believe in sides anyway. | think we
shoul d work together to nake this dust thing go away.

And that's what we're here for. Thank you.
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MR. NI CHOLS: Thank you.

(Appl ause)

MR. THAXTON: Ti m Baker.

MR. BAKER: My nane is Tim Baker. It's
B-A-K-E-R. | work for the United M ne Wrkers of
America, the departnment of occupational health and
saf ety.

Normal ly, | am pleased to be given the
opportunity to express my opinions and the opinions of ny
union on rules that are being proposed by the agency.
Unfortunately, that is not the case with the proposed
dust rules. As each of you know, this is the third
hearing on these rules, and | have attended and spoke at
each of them

At the conclusion of the second hearing, |
requested the panel carry a nessage back to Arlington,
Virginia, that through those two hearings approximtely
75 individuals testified. There was a rally at the
capital. And no one that | was aware of had publicly
voi ced support for this rule, and had requested that this
rul e be w thdrawn.

My question at this point, has anyone fromthis
panel taken that nessage back to Arlington?

MR. NI CHOLS: | have.

MR. BAKER: And the response -- was there a
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response?

MR. NICHOLS: |'ve taken the nessage back.

MR. BAKER: Okay. So there was basically no
response, which | guess is kind of typical of the
position that we are in and why we are in fact in a third
hearing and heading for a fourth, and I would assune a
fifth and a sixth.

| would like to start ny conments here in
Evansville with our concern with the agency's approach to
this rule and how that action conflicts with the act.
know we have di scussed that previously in a pieceneal
fashion. Different speakers have approached it from
different angles. Wat | would like to do at this point
is basically go through those provisions in the act that
we feel that this proposed rule is in conflict wth.

First of all, in one of the three --

MR. NICHOLS: Let nme interrupt you. |Is this
going to be different than what Joe entered into the
record at the end of the |ast hearing?

MR. BAKER: Some of it will be, yes. Most of it

will be.

MR. NI CHOLS: Ckay.

MR. BAKER: In 103(f) of the act, there is a
provi sion that guarantees mners specific rights. It

states the subject of regulations issued by the
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secretary. A representative of the operator and a

representative authorized by mners shall be given the
opportunity to acconpany the secretary or his authorized
representative during a physical inspection of any coal
or other mne, pursuant to the provisions of this
subsection A

So for the purposes described in the act, mners
are permtted to acconpany an i nspector, and we have the
right to walk around is basically what we | ook at.
Further, the representative of the mner, who is an
enpl oyee of the operator, shall suffer no | oss of pay
during the period of his participation in the inspection
under this subsection.

The uni on believes the agency, in proposing this
rule, is attenpting to circunvent the act. You're doing
it initially by reducing the nunber of inspections to as
few as three per year in active and in use and one out -
by. The reduction in sampling will in fact severely
restrict the informati on m ners have regardi ng dust
levels in their mne. Obviously, your sanples will be
easier to mani pulate by m ne operators, and a schene --
and given this schene, m ners may never know what dust
concentrations they're forced to work in.

Maybe for the purposes of the rule, that's what
we're | ooking for. Less cops on the beat will result in
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fewer tickets. There i s no doubt about that. However ,

it does not by any stretch of the imagination nean there
is less crine.

But et me go one step further. Wth 103(f) of
the act, we are |ooking at a wal karound that goes to a
whol e different place. Under the proposed rule, the
agency -- and the agency determ nes that all engineering
controls have been exhausted and PAPRs are required. And
"Il mention this briefly because |I think we did discuss
it before. |If dust levels goto 2.1 mlligrans, to 8
mlligrams, however we | ook at that, PAPRs are required.

There is a possibility that the mner's
representative will not be permtted in that area to
conpl ete that wal karound. And that is a violation of the
act. That is clearly a violation of the act. |If PAPRs
are required, and the individual who is doing the
wal karound is not trained on those PAPRs or has not been
given that opportunity, they will not be allowed to go
in-by. So we view that clearly as a violation of the
M ne Act.

Section 104(a) -- and | don't think we've
touched on this. It outlines when citations and orders
will be issued to operators for violating the act or a
specific regulation. 1In general, 104(a) states that an
operator -- if an operator is found to be in violation of
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the act or any mandatory health and safety standard, they

shall be pronptly issued a citation. It also states that
-- and I'll quote here -- that the citation shall fix a
reasonable tinme for abatement of the citation, okay?

The proposed rul e changes that. The proposed
rul e does not necessarily require abatenent of a dust
violation. |In fact, the operator can nake a change in
the mning process, submt it to the district manager,
and the citation may go away. The district manager could
require the operator to reverify the plan and submt that
to the agency. So it is possible that this citation
coul d be done away with w thout the normal abatenment
process that we understand today.

Clearly, this is not an option that the agency
has. You're violating the act by not recognizing the
abatement of the citation as outlined in 104. This is
not within the scope of your authority, and you do not
possess that right. Citations issued nust be abat ed.

Now you are responsible to see that those
citations are abated. By |ooking at what the operator
does or doesn't do, whether it's engineering control,
PAPRs, or whatever, that is not what we consider
abatenment. When you have a dust violation, you do a dust
sanpling. So that is clearly a violation.

202(d) we have discussed | think at |length. And
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basically, what we're looking at is effective three years

after the date of the enactnment of the act, each operator
shal | continuously maintain an average concentration of
respirable dust in the m ne atnosphere during each shift
in which a miner in the act of working in such mne is
exposed at or below 2 mlligrans.

Again, that is a violation of the act to exceed
that to any extent. And | would say that when Congress
wrote the | anguage, there was not hing anbi guous about it.

We believe that Congress was well informed when the

| anguage was written. They understood the conditions
affecting mners. And they methodically thought out a
remedy. They set the standard, and there is not a reg on
MSHA' s part to change that.

Coupled with 202(b), too, I think we nust also
| ook at (b)(6), 202(b)(6), and while there is |anguage
fromtwo to six in that subsection that is inportant,
believe it or not, for brevity I will skip to six. And
basically, that states that no permt for renewal thereof
for nonconpliance shall entitle any operator to an
extension of time beyond 18 nonths fromthe date of
enactment of this act to conply with 3.0 mlligrams. So
that's 18 nonths into the act, okay? And they're saying
you can't have it higher ever again. And 72 nonths from
the date of the enactnment, to conply with 2.0 m|!ligrans.
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And the reason that we believe this is inportant

is that because it reveals the thought process and it
reveal s an understandi ng that Congress had when they
arrived at this, okay? And | believe that speaks vol unmes
for the language in the act. There is a process they
went through. They | ooked at these things. They

di scussed these things. And they increnmentally reduced

t he amount of respirable dust allowed in the mne -- they
didn't come out one day and say you can only have 2.0
nNow.

So they realized what they were dealing wth.
They went through the process and arrived finally at 2.0.

And that's inportant when we deal with the |egislative
hi story and how the act was -- how the act really canme
about .

The other section that | would like to nention,
and | think we have, is section 202(g) that states the
secretary shall cause frequent spot inspections as he
deens appropriate of active workings of coal nines for
t he purpose of obtaining conpliance with the provisions
of the act.

Now | 've got to submt to you that the proposed
scheme here, whether it's three inspection shifts per
year or whether it's six inspection shifts per year of
MWUs and one in the out-by areas neets that requirenent.
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| don't believe that there is an individual outside this

hearing roomthat would consider that as frequent. |
just don't see that. Reducing conpliance sanpling to
these levels we believe is a violation of the act. And
we believe that the agency does not have the authority to
reduce so severely the number of inspections that will be
conduct ed.

| think that we have | ooked at 202(h) in great
detail. So I wll dispense with reading that, except to
say that | nust reiterate as nmachi nes get bigger, as nore
coal is produced, as nore dust is produced, we are going
to need to al so enhance engineering controls that are out
there. This proposal does not do that. This proposal
wi |l not encourage in any way, shape, or form the
i nvention of any new environnental controls, and in fact
encourages just the opposite.

Finally -- and | think we've touched on this
briefly -- is the pertinent points of section 303(b),
where it states within three nonths after the operative
date of this title, the secretary shall prescribe the
m ni mum vel ocity and quantity of air reaching each
wor ki ng face of each coal mne in order to render
harm ess and carry away net hane and ot her expl osive
gases, and to reduce the |level of respirable dust to the
| owest obtainable |evel.
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In effect, the proposed rule reverses that.

This section, we believe, takes a proactive approach to
respirable dust in the coal mnes. This section of the
| aw does not even |imt itself to the 2.0. It says the
| owest attainable, if that happens to be 1.9 or 1.5. It
says basically we nust continue to strive to reach that
level . We nust continue to strive for better and better.

So we believe that the rule is in conflict with
the act. 1In all of the areas | have just cited, the
uni on believes that the agency does not have the
authority to nake a change. We believe this rule to be
illegal, and we believe this rule should be pulled.

Just briefly, I'd like to get into a couple of
other things. And I will try not to be |ong. But
sonebody nmentioned the regul atory agenda earlier. And |
would really be remiss if | didn't at | east nake sone
conmment on that because the agency has over the course
of the last year or two years gone through that
regul at ory agenda and renoved sonme very inportant things
that mners were |looking at as far as rules go. | nmean,
there is an air quality standard. There is a dust
flanmability standard. There is a continuous dust
nmonitoring standard. And all those were renoved fromthe
t abl e.

| see those as inpacting mners in this rule in
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a |lot of ways. | saw those rul es as possibly being very

protective of mners, but they' re no |longer on the table.
On the other hand, you've noved the high voltage rule.

You' ve noved the Belair rule. And now you're noving

these rules. None of these rules, in ny opinion, address

t he needs or the concerns of the mners. And with that,

| have -- and the brothers and sisters of ny union --
have opposed those rules at each turn.

There is an interesting irony here. Because the
agency argued during the high voltage rule -- and then
whenever we tal ked about the Belair rule -- that you need
with something with uniformty, some consistency so that
every mne isn't doing a different thing so that you
don't have to deal with PDOs because every m ne being
different, it conplicates matters. It conplicates
matters. You know, it's an adm nistrative nightmare.

But here, what you're proposing is not different
standards for each mne. You're proposing different
standards for each MMU is what you're doing. And it
isn't -- in this respect, it isn't consistent with what
you argued with the other two rules. Now you either want
consi stency across the board that says here is the rule,
you all live by it, or you have the consistency to say
everybody submt a different plan on how you feel today.

But you can't have it both ways. And that is in essence
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what we're |ooking at with this rule. The Belair rule,

the high voltage rule, you say let's be consistent.

This way, you're saying everybody give us a
different plan for every section that you have in the
mne. And if mne to mne it's extrenely difficult to
adm nister, then it's going to be even nore difficult to
adm ni ster any of those plans MMJU to MVMJ unl ess the only
possi ble rationale is here because the teeth of the rule,
the teeth to sanpling and the teeth to checking on where
this rule will be or who is going to be there to police
it, isin a policy. Unless that policy goes away and we
do no sanpling, then | think you' ve solved the problem
Then | think you'll have consistency. No sanpling nmeans
you don't have to enforce any of it. And if it's in a
policy, that's always a possibility. And unfortunately,
that is a possibility we'd rather not | ook at, but nust
| ook at, nust look at fromthe history of what we're
dealing wth.

Just a couple of other notes that |1've taken. |
find it ironic. Sonmetimes | hear people say, well, are
you really listening to us, and are you really going to
pay any attention. And we get the same response. Well,
it's going to be in the record and, you know, it's al
going to be docunented. And sonmehow this was all in the
record from 2000. Somehow hundreds and hundreds of
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m ners canme to you and said take over all the sanpling.

MSHA has got to do it, you know, because let's be honest.

| mean, |'ve had conversations here this nmorning with
coal operators, and they said, listen, no matter how high
| sanple, you're not going to trust me. | told them
you're right. I will trust you. | don't care what you
find.

But you need to take it all over. You got them
doing the verification, okay? That's a problem W said
i ncrease sanpling. You didn't go there. | mean, there
is no way that we can ook at this as increased sanpling.

So when | hear people say sure, we're listening to you,
and that's why we're trying to formthis rule -- and,
Larry, | appreciate, you know, your sentinment. But you
didn't listen in 2000. And I know that we have tal ked
before about if PAPRs ever conme into the mne, the mne
commttee has -- or the safety commttee has the right to
go to the district manager and talk to himabout it.

Fellows, if you didn't listen to us before and
you didn't listen to us in 2000 and you continue to
i gnore us now, what is the sense of us going to the
di strict manager and saying, please don't do this to us?

Because you didn't listen to us before. It's a real
problem It's a real problem

Credibility is sonething that | believe the
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agency is truly lacking at this tinme fromthe m ners.

They just don't believe that -- if it isn't witten in

bl ack and white -- maybe there was a tine when they said,
listen, they're going to take care of us, you know, and
we can get through that. But it's not there anynore,
guys. And if it's not witten in stone, if it's not in
regul ati on, please don't expect us to because we went
fromsix inspections to four. So we need to | ook at
those things very carefully.

The other thing is mners have said that this
rule is conplicated, and it is. They said it's extrenely
hard to understand, and it is. Sone have even suggested
that you try to wite the rules a little sinpler so we
can all understand it. But | submt to you that there is
absolutely no way you could wite this rule in the
si npl est fashion and have it not be fatally flawed the
way it is right now It's just cannot happen.

The cure for the rule in our opinion is sinple.

Moni tor people all day |long every day. And, you know,

how do we know that the dust -- the continuous nonitoring
won't be tanpered with? Well, you know, you try to make
t hem as tanper-proof as possible. | nean, that's what

you do. You put them on everybody, and if the Iight
doesn't nove, the battery doesn't nove, it's indicated by
the equipnent. It says this thing was hanging froma
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post for eight hours. You have that capability.

If you plug the end of the PDM it's |let you
know t hat sonebody restricted the air flow You nmake
them as failsafe as you possibly can. That's the answer
here, guys. That really and truly is the answer. And we
keep beating on it and beating on it, and maybe we need
to continue to beat on it. But we need to get there. W
don't need to be here with this rule. This rule is not
going to get it.

Just a few nore questions. And | think that --

wel |, one question, and then I'Il close. There was a
guestion asked -- and | thought it was a very good
guestion -- about feasibility of engineering controls.

And it wasn't exactly answered because you said, well,
here is what the review comm ssion said. | guess the
question in my mnd is if -- is there different standards
for different coal operators based on feasibility and the
ability to pay? And the reason | ask that, if Peabody
Coal is over here, can you say to them Peabody, you have
t he noney. You have got to put this device on your
machi ne, and it's going to cost $100,000. But Billy Bob
over here running coal, you need the sanme thing, but you
don't have that kind of noney.

s that what we're looking at? O if Peabody
got to do it -- Billy Bob can't afford $100, 000 now. W
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know that. What do we do with Billy Bob? | nean, where

does that go? |Is that what we're tal king about when we
tal k economc feasibility, mne to mne to m ne?

MR. NICHOLS: | think Bob laid out a fairly
detai |l ed expl anation as to what considerations you go
t hrough. Do you want to add anything to that or do you
want to just stand by what --

MR. REYNOLDS: Tim | was just going to say we'd
| ook at the MMJU and we'd | ook at the m ning operation.
We woul dn't be | ooking at the pockets of the operator.
That woul dn't be the issue.

MR. BAKER: Okay. So then | can be at | east
reasonably assured that if it cost Peabody $100, 000, too
bad, Bill, you're going to get the 100,000, too. That's
what you're telling ne.

MR. THAXTON: It's not mne size specific. An
operator with five to ten people working for themis no
di fferent than sonmebody having 300 people working for
t hem

MR. BAKER: Okay. And I'Ill be honest with you.

That's what -- and maybe it was just ne. But that's not
the way it came across in the back of the roomas | was
listening to the response.

In conclusion, all I1'd like to say is at the
opening Marvin -- and | thought you did a fine job of
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trying to say what this rule does do and what this rule

doesn't do. However, | would submt that this rule does
in f submt that this rule does in fact reduce sanpling
inthe mne. It does and will increase dust levels. It
virtually elimnates, virtually elimnates m ner
participation, retards engineering controls. It does not
protect mners to the degree they deserve. It does not
deserve the support of any working mners. This rule,
for all the obvious reasons, nust be w t hdrawn.

| f you have any questions, that's great. |'m
guessing that since I'mlast --

MR. NI CHOLS: Thanks for your tine.

MR. THAXTON: Tim was the |ast person we had
signed up to speak.

(Appl ause)

MR. THAXTON: Ckay. Thanks for your attendance,
your participation. And that concludes today's public
heari ng.

(Wher eupon, at 1:55 p.m, the hearing in the
above-entitled matter was adjourned.)
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